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ACTION. 
1. By infant ; when cause of action accrues. — When an infant sues to 


enforce a right of action springing out of the performance of acts 
which constitute an estoppel en pais, the cause of action in his 
favor accrues, not from the time when the acts were done, but from 
the subsequent time when, having attained his majority, he failed to 
disaflirm them. Montgomery v. Gordon, 377. 

2. By landlord, against purchaser of crop from tenant.— The landlord 
cannot maintain an action for money had and received, against one 
who, with knowledge of his statutory lien on the tenant’s crop (Rev. 
Code, §§ 2961-63), and of the non-payment of the rent, purchases 
the crop from the tenant, and sells it. Blum v. Jones, 149. 

By reversioner, for injury to personal property. — A sale of the entire 
interest in a personal chattel in which there is a reversion, whether 
by the tenant of the particular estate or by a stranger, is an injury 
to the reversion, for which the reversioner may maintain a special 
action on the case; and although he afterwards regains the pos- 
session, before the termination of the particular estate, or himself 
becomes the purchaser at the sale, neither of these facts is, of itself, 
a bar to the action. Williams v. Brassell, 397. 

. Against owner, for trespass by hogs. — Trespass lies against the owner 

of hogs, for injuries committed by them to the lands and crops of 

another, although he had no notice in fact of their roving and mis- 

chievous propensity. Gresham v. Taylor, 505. 

Against principal or agent, for negligence of servants or sub-agents.— 
A contractor is not the agent of his employer, except as to the spe- 
cific results which he undertakes to accomplish; and he is himself 
responsible to third persons for his negligence, or for the negligence 
of servants or other persons employed by him in the execution of the 
work. Holt v. Whatley, 569. 

When action lies on official bond of county treasurer. — The failure of a 
county treasurer to pay the certificate of a state witness, when it is 
a charge on the fine and forfeiture fund of the county, and he has 
proper funds with which to pay it, is a breach of the condition of 
his official bond, for which ar action lies. Driggs v. Coleman, 
561. 

. When action lies on official bond of justice of the peace, for wrongful 
arrest and imprisonment. — Under the statute declaring the legal 
effect of official bonds (Rev. Code, § 169), the sureties on the official 
bond of a justice of the peace are liable, jointly with him, for a 
wrongful arrest and imprisonment by him under color of his office. 
Kelly v. Moore, 364. 

Abatement and revivor of action. — An action of unlawful detainer is 
within the statute authorizing the revivor of “real actions to try the 
title, or for the recovery of the possession of lands” (Rev. Code, 
§ 2556); and on the death of the defendant, pending the action, it 
may be revived against his personal representative. Ridgeway’s 
Adm’r v. Waugh, 423. 
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ACTION — Continued. 

9. Distinction between assumpsit and debt. — The Code abolishes the dis- 
tinction existing at common law, between the actions of debt and 
assumpsit, and makes the judgment the same for causes of action 
recoverable in either form; consequently, an amendment of the 
complaint, which would convert the action from one form into the 
other, though unnecessary, is allowable. AKnapp’s Executor v. Kings- 
bury, 563. 

10. As to actions against the husband and wife, or against the wife’s stat- 
utory separate estate, for necessaries, see title HUSBAND AND Wirr, 
1-10. 


ADVANCES ON CROPS. 

1. Mortgage and crop lien for advances ; construction and registration of. — 
An instrument of writing, which, by apt words, conveys the grantor’s 
growing crop and other personal property, to secure the payment of 
a promissory note given for advances supplied to him; conditioned 
to be void if the note is paid at maturity, and containing a power of 
sale in the event of a default, —is a mortgage, although the note 
may also contain all the requisites of a statutory lien for advances 
(Rev. Code, §§ 1858-60); and the failure to record it within sixty: 
days, which is necessary to its validity as a statutory lien, does not 
prevent it from operating as a mortgage against all persons except 
creditors and purchasers without notice. Gafford v. Stearns, 434. 

2. Conflicting liens of landlord and mortgagee for advances.— In trover 
by the mortgagee of a tenant, against the landlord, for the con- 
version of the mortgaged crop, the defendant may show that, by the 
terms of the contract of renting, which were not known to the 
plaintiff, although he had knowledge of the renting, the tenant was 
indebted to him for advances, and turned over the crop to him, be- 
fore the expiration of the term, because he was himself unable to 
gather it. Holman v. Lock’s Adm’r, 287. 


ADVERSE POSSESSION. See Limitations, STATUTE OF. 
AGENCY. 


1. Notice to agent or attorney. — Notice, actual or implied, to an agent, is 
notice to his principal; yet, to charge the principal with implied 
notice of facts, because they were known to his attorney, the attor- 
ney’s knowledge must be acquired during the existence of his agency. 
Pepper & Co. v. George, 190. 

2. Notice to agent, of dishonor of bill.— To charge a party with notice 
of the dishonor of a bill of exchange, because notice was given to 
another person as his agent, it must be shown that it was within the 
scope of the agent’s duties to receive such notice; and the mere 
fact that he was “the financial agent” of his principal is not suf- 
ficient proof of this. N. Y. § Ala. Contracting Co. v. Selma Savings 
Bank, 305. 

3. Liability of principal and agent, for negligence of servants or sub-agents. 
A contractor is not the agent of his employer, except as to the 
specific results which he undertakes to accomplish ; and he is him- 
self responsible to third persons for his negligence, or for the negli- 
gence of servants or other persons employed by him in the execution 
of the work. Holt v. Whatley, 569. 


AMENDMENT. 

1. Of attachment, affidavit, and bond. — When an attachment is sued out 
by a partnership, against a partnership, and the names of the indi- 
vidual partners are nowhere stated, the aflidavit, bond, and attach- 
ment may be amended, on motion, so as to set out their names. Sims, 
Harrison & Co. v. Jacobson & Co. 186. 
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AMENDMENT — Continued. 

2. Of complaint. — In an action between two partnerships, commenced by 
attachment, the complaint may be amended on motion (Rev. Code, 
§ 2809), by inserting the individual names of the partners composing 
the two firms. Sims, Harrison & Co. v. Jacobson & Co. 186. 

3. Same.— In an action against several defendants, the complaint may 
be amended (Rev. Code, § 2808) by striking out a wrong, and in- 
serting the true christian name of one of them. WN. Y. & Ala. Con- 
tracting Co. v. Meyer & Co. 326. 

4, Same.— In an action on a promissory note, or due-bill, the complaint 
may be amended (Rev. Code, §§ 2809-10), by adding averments 
which show that the plaintiff sues, not as payee, but as assignee and 
owner. Long v. Patterson, 414. 

5. Same. — Where the complaint, in the marginal statement of the par- 
ties’ names, contains words describing the plaintiff as trustee, but 
not showing that he sues in that capacity, it may be amended by 
adding the words “ as such trustee,” thereby showing that he sues in 
the capacity of trustee. McCoy v. Watson, 466. 

6. Same. — Since the Code abolishes the common-law distinction between 
the actions of debt and assumpsit, an amendment of the complaint 
which would change the action from one form to the other, though 
unnecessary, is allowable. AKnapp’s Executor v. Kingsbury, 563. 

7. Statute of limitations to amended complaint. — When the common counts 
are introduced by amendment into a complaint on a promissory note, 
given for the same cause of action, the statute of limitations of three 
years is a bar to the amendment, the limitation having expired after 
the commencement of the action, but before the allowance of the 
amendment. Lansford v. Scott, 557. 

8. Amendment of summons and complaint, by striking out name of one de- 
Jendant. — In an action on a promissory note, against several defend- 
ants, one of whom is improperly joined, the summons and complaint 
may be amended by striking out his name. Rev. Code, § 2809. 
Jones v. Nelson’s Executriz, 471. 

Amendment of notice. —In a summary proceeding by notice and 
motion, the notice, which serves the double purpose of process and 
pleading, is amendable under the same rules that govern the amend- 
ment of complaints in ordinary actions. Palmer v. Fitts, 489. 

Amendment of sheriff’s return on fi. fa.— A sheriff’s return on an ex- 
ecution, made at the proper time, and correctly stating the facts then 
existing, cannot be amended by incorporating into it facts subse- 
quently occurring, with which the sheriff had no connection; e. g., 
the payment of the purchase-money of lands sold under the execu- 
tion, by the purchaser to the plaintiff in the writ, after the return 
day. Bibb v. Collins, 450. 

Same ; parties to motion. — An amendment of the sheriff’s return on 
an execution, so as to make it show that the purchase-money of lands 
sold under the writ was paid by the purchaser to the plaintiff in 
execution, if proper in other respects, should not be made in the 
absence of the sheriff who made the sale, and of the plaintiff in the 
execution. Jb. 450. 

12. Amendment of judgment nunc pro tunc.— A judgment cannot be 
amended nunc pro tunc, by reference to an agreement between the 
parties which has not been made a part of the record. Coker v. 
Patty’s Heirs, 511. 

Amendment of scire facias. — A scire facias, or citation, to revive a 
probate decree on which no execution was issued within one year 
after its rendition, whether regarded as process or as pleading, is 
within the statute authorizing amendments. Lowry’s Adm’r v. New- 
som & Wife, 570. 
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AMENDMENT — Continued. 
14. Amendable defects ; when not available on error.— Amendable defects 
or irregularities, if not objected to in the primary court, are not avail- 
able on error. Shouse v. Lawrence, 559. 


APPEALS. See Error anp APPEAL. 
ARBITRATION AND AWARD. 


. When equity will set aside award, and settle partnership accounts. ~— A 
court of equity will set aside an award for fraud, or for such gross 
mistakes as amount to fraud, and proceed to settle the accounts of a 
dissolved partnership, which were submitted to arbitration, when the 
parties themselves disagree, and the accounts cannot be otherwise 
adjusted. Wolff v. Shelton’s Executors, 425. 

. Conclusiveness of award.— An award, whether at common law, or 
under the statute, is the judgment of a court constituted by the par- 
ties themselves, is final and conclusive as to the matters submitted, 
and can only be impeached for fraud, want of notice (when notice is 
required), or improper conduct on the part of the arbitrators, which 
is injurious to the party complaining; and, like the judgments of 
other courts, all reasonable presumptions are to be made in its favor. 
Ib. 425. 

. Withdrawal of submission. — When the arbitration is at common law, a 
withdrawal of the submission, by either party, dissolves the court, 
and an award subsequently made is a nullity; but this defence against 
the award is available at law, and constitutes no ground for a resort 
to a court of equity. Jb. 425. 

. Construction of submission, as to matters submitted. — Under a submis- 
sion to arbitration between a surviving partner and the executors of 
his deceased copartner, which recites that, “although the parties can, 
without trouble, separate and divide the partnership property on 
hand, they cannot adjust and settle the books and partnership ac- 
counts;” and that they therefore agree to submit to arbitration 
“the whole matters of the account,” — the arbitrator is neither 
required nor authorized, in stating the accounts, to determine any- 
thing as to the capital stock contributed by the respective partners. 
Ib. 425. 

5. Award as to matters outside of submission. — In general, an award which 

goes beyond the submission, and decides matters not embraced in it, 

is valid as to the matters submitted, and void only as to the excess. 

Bogan v. Daughdrill, 312. 


ASSAULT. See Crimimat Law, 1. 
ASSIGNMENT. 


General assignment ; what constitutes. — Held, on the authority of Long- 
mire v. Goode & Ulrick (88 Ala. 577), that a deed of trust executed 
by an insolvent debtor, for the benefit of certain preferred creditors, 
conveying his whole estate (about $20,000 in value), with the excep- 
tion of some perishable personal property (about $2,000 in value), 
and a tract of land under mortgage for the purchase-money, will be 
deemed in equity a general assignment (Rev. Code, § 1867), enur- 
ing to the benefit of all his creditors equally. Du Bose v. Carlisle, 
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ASSUMPSIT. See Action, 2. 
ATTACHMENT. 


1. Amendment of writ, affidavit, and bond. — When an attachment is sued 
out by a partnership, against a partnership, and the individual names 
of the parties are nowhere stated, the affidavit, bond, and attachment 
may be amended, on motion, so as to set out their names. Sims, 
Harrison & Co. v. Jacobson & Co. 186. 
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ATTACHMENT — Continued. 

2. Plea denying defendant’s ownership of property attached. — That the 
defendant is not the owner of the property attached, is not good mat- 
ter for a plea in abatement of the attachment suit. Sims, Harrison & 
Co. v. Jacobson & Co. 186. 

3. Plea of bankruptcy. — A discharge in bankruptcy, obtained by the de- 
fendant after the issue and levy of an an attachment, cannot be 
sleaded by him in abatement of the attachment suit. As to him, the 
lets of the attachment continues, notwithstanding his discharge; his 
assignee only can have it dissolved. Jb. 186. 

4. Attachment for contempt ; right to be heard by counsel. — When a party 
to a pending chancery suit is attached for contempt in violating an 
injunction, there is no provision of law, constitutional or statutory, 
which secures to him the right to be heard by counsel in the matter 
of the contempt. x parte Hamilton & Smith, 66. 


ATTORNEY. See AGeEncy, 1. 


BAILMENT. See Commission Mercuants ; COMMON CARRIERS. 
BANKRUPTCY. 


1. Validity of discharge, as against creditor without notice. — When a dis- 
charge in bankruptcy, regularly granted by a court whose jurisdic- 
tion had attached, is collaterally assailed by a creditor, on the ground 
that he had no notice of the proceedings, it will be presumed that 
notice by publication was duly given to the creditors; and if the 
complaining creditor’s name was not included in the schedule filed 
by the debtor with his petition, he cannot avoid the effect of the dis- 
charge, without averring and proving that the omission of his name 
was wilful and fraudulent. Jones v. Knox, 367. 

Plea of bankruptcy, as defence in attachment suit. — A discharge in 
bankruptcy, obtained by the defendant after the issue and levy of an 
attachment, cannot be pleaded by him in defence of the attachment 
suit. As to him, the lien of the attachment continues, notwithstand- 
ing his discharge ; his assignee only can have it discharged. Sims, 
Harrison & Co. v. Jacobson §& Co. 186. 

Same, in action of unlawful detainer. — The bankruptcy of the defend- 
ant in an action of unlawful detainer, pending an appeal by him to 
the circuit court, pleaded puis darrein continuance, is no bar to the 
action, although the plaintiff has regained the possession of the 
premises, and the action is only prosecuted for the damages and 
costs. Lomax v. Spear §& Thomason, 532. 

4. Stay of suit, pending proceedings in bankruptcy. — A pending suit will 
not be stayed, on motion of the plaintiff, because he has instituted 
proceedings in bankruptcy against the defendant. Stewart & Co. v. 
Sonneborn, 126. 

When, and in what court, discharge may be impeached, for fraudulent 
omission of creditor’s name.— A creditor, whose name was fraudu- 
lently omitted from the schedules filed by a petitioning debtor, can 
only impeach the discharge in the court by which it was granted, 
and within two years after it was granted. Milhous v. Aicardi, 594. 

. Supersedeas of execution. — When an execution is sued out on a judg- 

ment rendered against a bankrupt prior to his discharge, it may be 
quashed and superseded on petition in the court from which it issued. 
Ib, 594, 

7. Bankruptcy of mortgagor and mortgagee; rights of assignee of mort- 
gage. — When a mortgage is given by the principal debtor to his 
srety, and is transferred by the latter, for valuable consideration, to 
the creditor, the subsequent discharge in bankruptcy of the principal 
and surety does not destroy the lien of the mortgage, nor affect the 
assignee’s right to foreclose it. Carlisle v. Wilkins’s Adm’rs, 371. 
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BASTARD. 

Right to custody of.— The putative father of a bastard child, whose 
mother is dead, has no right to its custody ; nor is habeas corpus the 
proper remedy to test the right to its custody. Matthews v. Hobbs, 
210. 


BILL OF EXCEPTIONS. 

1. Execution of. — A paper copied into the transcript, purporting to be a 
bill of exceptions, but without the signature of the presiding judge, 
who certifies that he refused to sign it because it was not correct, 
and which is not established in this court asa bill of exceptions, 
cannot be considered as a part of the record for any purpose, and 
errors cannot be assigned upon it. Small v. McCalley, 527. 

2. Agreed statement of facts, in lieu of. — An agreed statement of facts, 
incorporated into the transcript by consent of counsel, but neither 
signed by the presiding judge of the court below, nor established as 
a bill of exceptions, will not be considered by this court in lieu of a 
bill of exceptions. Airby v. Vann, 221. 

3. Construction of. — A recital in the bill of exceptions, after the charges 
to the jury given and refused, in these words: “ The court, against 
the objection of the defendants, allowed the count for the goods 
mentioned in the third count in the complaint, as made out by the 
plaintiffs, to go to the jury, and the defendants excepted,” — will not 
be construed to mean that the account was permitted to go to the 
jury as evidence, when that would have been erroneous; but that 
they were permitted to take it with them, on their retirement, as one 
of the papers used on the trial. NW. Y. §& Ala. Contracting Co. v. 
Meyer & Co. 325. 

4. On trial of issue of fact in chancery. — A bill of exceptions is unknown 
to chancery practice, and cannot be reserved to the rulings of the 
chancellor on the trial of an issue of fact by a jury. Barnett v. M. 
& E. Railroad Co. 555. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 

1. Liability of indorser of note not payable in bank. — Under the provi- 
sions of the Code regulating the liability of indorsers or assignors of 
notes not payable in money at a bank or banking house (Rev. Code, 
§$ 1851-4), which are substantially the same with the former statutes 
as judicially construed by this court, the fact that the maker is a 
non-resident at the time of the execution and indorsement of the 
note, and thence continuously up to the commencement of the suit, 
and has a known place of residence in another State, excuses the 
non-institution of a suit against him to the first term of the court 
next after the indorsement, but does not excuse the failure to demand 
payment of him, and to give notice of non-payment to the indorser, 
or other proper diligence. Dradley, Wilson & Co. v. Patton, Donegan 
& Co. 108. 

2. Notice of dishonor to agent.—To charge a party with notice of the dis- 
honor of a bill of exchange, because notice was given to another 
person as his agent, it must be shown that it was within the scope of 
the agent’s duties to receive such notice ; and the mere fact that he 
was “the financial agent ” of his principal is not suflicient proof of 
this. NW. Y. & Ala. Contracting Co. v. Selma Savings Bank, 305. 

3. Notice to partner.— When a bill of exchange is drawn by one part- 
nership on another, and accepted by the latter, and the two partner- 
ships have a common partner, notice of the dishonor of the bill is 
not necessary to charge the drawers. Jb. 305. 

4, Same. — When a bill of exchange, or a bank check, is drawn by a 
partnership on one of its members individually, the partnership is 
not entitled to notice of its dishonor. N. Y. & Ala. Contracting Co. 
v. Meyer & Co. 325. 
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BILLS OF EXCHANGE, ETC. — Continued. 

5. Promissory note for money loaned to company manufacturing iron for 
Confederate States. — A promissory note, given for money (or other 
notes) loaned to a company engaged in the manufacture of iron for 
the late Confederate States for military purposes, is without legal 
consideration, and no recovery can be had on it, if the lender knew 
at the time that the funds borrowed were to be used in aid of the 
illegal business of the company ; but, if it is shown that the company 
was also engaged in other business, which was not illegal, and the 
loan was made in a general way, without any reference to the illegal 
business, mere knowledge on the part of the lender that the company 
was engaged in an illegal business, and that it might possibly or 
probably use the funds obtained from him in advancing that illegal 
business, would not prevent a recovery by him. Ozford Iron Co. v. 
Spradley, 171. 

6. Compromise of pending suit, as consideration of note. —Tn an action on 
a promissory note, given in compromise and settlement of a pending 
attachment suit against the maker, which was founded on a debt for 
the loan of Confederate money and the price of corn sold and deliv- 
ered, the defendant cannot defeat a recovery on account of the in- 
validity of the Confederate money as a consideration. Bozeman v. 
Rushing, 529. 


BONDS. 

1. When action lies on official bond of county treasurer. — The failure of a 
county treasurer to pay the certificate of a state witness, when it is 
a charge on the fine and forfeiture fund of the county, and he has 
proper funds with which to pay it, is a breach of the condition of 
his official bond, for which an action lies. Briggs v. Coleman, 561. 

2. Liability of justice and sureties on official bond, for wrongful arrest and 
imprisonment. — Under the statute declaring the legal effect of offi- 
cial bonds (Rev. Code, § 169), the sureties on the official bond of a 
justice of the peace are liable, jointly with him, for a wrongful ar- 
rest and imprisonment by him under color of his office. Kelly v. 
Moore, 364. 

3. Coverture of one of several co-obligors in penal bond. — When a penal 
bond is executed by several obligors, pursuant to an interlocutory 
order in a chancery cause, and containing a stipulation that, on the 
happening of the specified contingency, judgment may be rendered 
against any one or more of them, the coverture of one of the obli- 
gors at the time is a personal defence, and not available to the others, 
especially when it was known to them at the time they signed the 
bond. Dudley v. Witter, 456. : 

4. Summary judgment against sureties on penal bond, under interlocutory 
chancery decree. — When a penal bond, with sureties, is executed by 
the defendant in a chancery suit, pursuant to the terms of an order 
granting him a continuance, conditioned that, on the rendition of a 
decree in favor of the complainant, the court “ may render its decree 
against any or all of’ the sureties, for the amount of the decree 
against their principal, “ and award execution against any or all” of 
them, so soon as an execution against their principal, or against his 
personal representative, is returned unsatisfied ; the court may ren- 
der judgment against the sureties, without notice to them, and, if 
the estate of their deceased principal has been declared insolvent, 
without the return of an execution against him unsatisfied. 1b. 456. 


CARRYING CONCEALED WEAPONS. See Criminar Law, 2. 
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CHANCERY. 


J. JuRIsDICTION, AND GENERAL PRINCIPLES. 


INDEX. 


1. When equity will set aside award, and settle partnership accounts. — A 
court of equity will set aside an award for fraud, or for such gross 
mistakes as amount to fraud, and proceed to settle the accounts of a 
dissolved partnership, which were submitted to arbitration, when 
the parties themselves disagree and the accounts cannot be other- 
wise adjusted. Woljf'v. Shelton’s Executors, 425. 

2. Contested elections ; jurisdiction of equity on ground of fraud. — The 
incumbent of a municipal office, claiming to have been reélected by 
the people at the expiration of his term, may, if he has no adequate 
remedy at law, maintain a bill in equity for an injunction, against 
the person who has received the certificate of election, and against 
the returning officer by whom it was issued, who also has in his pos- 
session the ballot-boxes, poll-lists, &c., to restrain the use of the 
certificate, on the ground that it is founded on false and fraudulent 
returns, corruptly made by some of the managers of the election, 
although the holder of the certificate is not charged to have par- 
ticipated in the fraud; and having acquired jurisdiction on account 
of the fraud, the court may go on and make all necessary orders for 
the preservation of the ballots, &c. (BrickELL, J., dissenting.) 
Reid v. Moulton, 255. 

3. Custody of child. — The chancery court is the proper forum, in which 
to settle the disputed right to the custody of a bastard child, whose 
mother is dead. Matthews v. Hobbs, 210. 

4. Creditor’s bill ; adequacy of legal remedy. — When a non-resident cred- 
itor invokes the jurisdiction of a court of equity in this State, on the 
ground that he has not an adequate legal remedy, the sufficiency of 
his legal remedy is to be determined by the laws of this State, and 
not by the laws of the State in which he and his debtor reside. 
Saffold v. Wade’s Executor, 214. 

5. Same; foreign judgments. — A foreign judgment creditor, asking the 
aid of a court of equity here, occupies the position of a general cred- 
itor only, and not of a judgment creditor. J, 214. 

6. When simple-contract creditor may come into equity. — A creditor by 
simple contract may come into a court of equity, to reach and subject 
property fraudulently conveyed by his deceased debtor in his life- 
time, when there is a deficiency ot legal assets to satisfy his demand. 
Halfman v. Ellison & Sons, 543. 

7. Defences to such suit. — The theory of such a suit is, that the fraudulent 
donee is to be taken and deemed as an executor de son tort ; con- 
sequently, he may plead the statute of non-claim, or make any other 
detence which the rightful representative could make. Jb. 543. 

. Damages jor breach of contract. — The rule for the measure of damages, 
on account of a breach of contract to deliver specific articles at a 
particular time and place, is the same in equity as at law. Bozeman 
v. Rose’s Executors, 321. 

. Decedent’s estate ; when removed into equity, and how settled. — When 
the trusts of a will are doubtful, and there is any difficulty or em- 
barrassment in the execution of them, a court of equity will take 
jurisdiction, at the instance of the personal representative, to con- 
strue the will, and aid him in the performance of his duties ; and 
when the jurisdiction of the court has attached, on a bill properly 
filed for this purpose, it will go on and administer the estate, apply- 
ing the law which regulates the conduct and settlement of adminis- 
trations in the probate court, but proceeding according to the rules 
and practice of a court of equity. Cowles & Wife v. Pollard, 445. 

10. Same; sale of lands under decree.— When the chancery court has 
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CHANCERY — Continued. 
taken jurisdiction of the administration of a decedent’s estate, under 
a bill properly filed by the personal representative ; and the lands 
have been sold, under a decree regularly rendered in the cause; and 
the sale has been reported to the court, and regularly confirmed — 
such sale is valid until reversed, or until set aside in a direct pro- 
ceeding for that purpose. C ‘owles & Wife v. Pollard, 445. 

11. Purchase of lands by wife, at sale under chancery decree. — A married 
woman may, with the consent and concurrence of her husband, be- 
come the purchaser of lands sold under a decree in chancery, or be 
substituted in the place of the purchaser at the sale; and may, 
jointly with her husband, execute her notes for the purchase-money, 
with a mortgage on the lands to secure their payment, as required 
by the terms of the decree ; and if the sale is reported in her name 
as purchaser, and is confirmed by the court, and she enters into the 
possession of the land, and retains it until default is made in the 
payment of the purchase-money, she cannot resist a bill to foreclose 
the mortgage. or to enforce the vendor’s lien, on the ground of her 
incapacity to make the contract. /b. 445. 

2. Purchase of lands by husband, in name of wife, or with her money, and 
mortgage for unpaid balance ; rights of respective parties under con- 
tract. —If lands are bought by the husband, and a conveyance taken 
in the name of his wife, a cash payment being made with money 
belonging to her statutory separate estate, and a mortgage on the 
land given by both husband and wife for the unpaid balance ; the 
wife may, under the authority of Cowles vy. Marks (47 Ala. 612), 
rescind the contract, and recover back her money ; but, if the con- 
tract was made with the husband alone, and the vendor had no 
notice of the wife’s claim to the money, his equity under his mort- 
gage would be superior to hers; and if she claims the money as a 
donation from her husband, and it is shown to have been advanced 
to him by his employers out of his future earnings, she must show 
that the gift was perfected by delivery, and that the vendor had 
notice of her rights. Haygood vy. Marlowe, 478. 

13. Conveyance and defeasance construed as parts of one contrac t. — When 
a conveyance of land by the vendor to the purchaser’s wife, and a 
mortgage by the purchaser and his wife to secure the payment of the 
purchase-money, are executed on the same day, they are to be con- 
strued together as parts of one and the same transaction ; and the 
wife’s rights under the deed, coupled with the disabilities of her 
coverture, cannot defeat the vendor’s rights under the mortgage. Jb. 
478. 

14. Purchase of lands by husband, for wife. — If the husband is indebted 
to the wife for moneys belonging to her statutory separate estate, 
which he has received and used, he may lawfully purchase and pay 
for lands, and take the title in her name, in payment of such in- 
debtedness; and a court of equity will uphold the transaction as 
against his creditors. Davidson v. Lanier, 318. 

15. Mortgage by husband and wife of statutory separate estate. — Under 

the statutes regulating the separate estates of married women, as 

judic tially construed by this court, a married woman cannot, by join- 
ing with her husband in a mortgage of lands belonging to her stat- 
utory separate estate, to secure a “debt contracted by her husband, 
impose any liability upon herself personally, or upon her property. 

10; Sts. 

Gift by husband to wife. — A gift, or voluntary conveyance, by a hus- 
band to his wife, if not made with a fraudulent intent, can only be 
set aside at the suit of existing creditors. Jb. 318. 

17. Equitable right of retainer. — It the husband is indebted to the wife, 
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for moneys belonging to her statutory separate estate which he has 
received and used, and she has in her possession moneys belongin 
to him, which his creditors seek to reach, a court of equity will allow 
her to retain the amount of her own debt. Davidson v. Lanie r, 318, 

18. Homestead exemption in favor of widow and minor children of insolvent 
decedent ; when established in equity against purchaser at sheriff’s sale. 
Where the lands of a defendant in execution are sold and con- 
veyed by the sheriff, ‘‘ subject to homestead exemption,” after the 
defendant has filed with him a proper affidavit claiming as a home- 
stead a particular tract, which, though inaccurately described by 
numbers, i is sufficiently identified, and is not shown to be excessive 
in quantity or value ; and the purchaser afterwards recovers the 
possession, under his deed from the sheriff, in an action at law 
which is still pending, his judgment having been reversed on error; 
and the defendant dies, and his estate is insolvent, — his widow and 
minor children may, by bill in equity, establish their title to the 
homestead as against the purchaser, and have his deed from the 
sheriff declared inoperative and void as to that portion of the land. 
Andrews v. Melton, 400. 

19. Same ; compensation for improvements by purchaser. — A purchaser of 
lands at sheriff’s sale, who buys with notice of an asserted claim by 
the defendant to a homestead exemption, and whose deed recites 
that the land was sold ‘‘ subject to homestead exemption,” cannot 
claim compensation for valuable improvements erected by him on the 
land, when the claim of exemption is enforced against him in equity 
at the suit of the widow and minor children of the deceased defend- 
ant. Jb. 400. 

20. Mistake or ignorance of law.— The common-law rule which refuses 
relief against ignorance or mistake of law, and which is equally ap- 
plicable” in courts of law and equity, is not rigidly enforced where 
such ignorance or mistake is induced by fraud, or imposition, or 
undue influence, or an abuse of confidence springing out of the pe- 
culiar relations existing between the parties. Hardigree v. Mitchum, 
151. 

21. When equity will not rescind contract on ground of fraud or mistake. — 
A court of equity will not rescind a contract made in compromise of 
a pending suit, on account of a mistake of law, which was common 
to both parties, as to the validity of the consideration of the note on 
which the suit was founded ; nor on account of fraudulent represen- 
tations as to the consideration of the note, unless precisely alleged, 
and clearly and fully proved. Bell v. Lawrence's Adm'r, 160. 

22. When equity will rescind contract at suit of purchaser. — A court of 
equity will rescind a contract for the sale of land, at the suit of a 
purchaser who contracted for a good title, and who has abandoned 
the possession on discovering that his vendor had no title, although 
the proof shows only a mistake on the part of the vendor in his 

assertions of title without fraudulent misrepresentations; and al- 
though the purchaser might have a remedy by action at law for a 
deceit, or on his covenants of warranty. Baptiste v. Peters, 158. 

23. Same ; laches. — Generally, when the proof as to the condition of the 
title is suflicient to acquit the vendor of intentional misrepresenta- 
tions, it will also be sufficient to acquit the purchaser of laches in 
examining the title. /b. 158. 

24. Same; measure of relief to purchaser. — When acontract is rescinded 
at the suit of the purchaser, he is entitled to recover the purchase- 
money which he has paid, with the value of improvements erected by 
him in good faith, taxes paid, and interest on these several sums. 
Ib. 158. 
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25. Rescission of contract on ground of fraud and undue influence. — A 
court of equity will not allow a party to retain the advantage of an 
unconscionable bargain, which he has gained by fraud, or by an 
abuse of his personal influence over a relative ; but will rescind the 
contract, on the timely application of the party injured, on proof of 
his embarrassed condition at the time, the inadequacy of the con- 
sideration paid, the personal relations existing between the parties, 
and slight evidence or suspicion of fraud. White v. Smith, 405. 

. Reformation of written contract.— A mistake in a written contract is 
a ground for equitable relief; but a court of equity will not, on that 
ground, reform a contract which speaks the true agreement of the 
parties. Robertson v. Walker, 484. 

1. Equitable relief against probate decree. — A bill in chancery to correct 
alleged errors or mistakes in a probate decree (Rev. Code, §$ 2274, 
2451), must negative all fault or neglect on the part of the com- 
plainant, or contain equivalent averments. Jb. 484. 

What errors may be corrected in chancery ; and what is fault or negli- 
gence. — The statement of the guardian’s accounts in such manner 
as to charge the ward in lawful money with the Confederate prices 
of articles bought for her, and to set off Confederate money beyond 
his receipts of such currency against debits in lawful money, is such 
an error as authorizes a resort to chancery for correction ; and when 
the settlement was made in 1868, no presumption of fault or neglect 
on the part of the ward can be indulged, since the satus of Confed- 
erate currency was at that time an unsettled question. Monnin v. 
Beroujon, 196. 

. Restatement of guardian’s accounts in chancery.— Under a Dill in 
chancery to revise and correct errors in a probate decree, rendered 
on the final settlement of a guardian’s accounts, the corrections ought 
to be confined to the errors specifically pointed out, unless the settle- 
ment is fraught with error; and actual transactions, made in good 
faith, and not shown to work positive injustice, ought not to be set 
aside capriciously, because the opinions of witnesses may raise doubts 
as to their propriety. Jb. 196. 

30. Conclusiveness of probate decree rendered hy agreement. — A writing, 
signed by the ward and her husband, certifying that they have care- 
fully examined the accounts of her guardian, as filed by him for set- 
tlement with the probate court, and have found them correct, and 
that they desire the court to approve them as stated, does not estop 
them from afterwards maintaining a bill in chancery (Rev. Code, 
§§ 2451, 2274) to correct errors of fact or law in the settlement. 
Tb. 196. 

Limitation of suit in chancery to correct errors in probate decree.— A 
bill in chancery, filed by creditors, against the common administrator 
of the separate estates of two deceased partners, who together com- 
posed the partnership, to compel a settlement of the estates in his 
hands, is barred (Rev. Code, § 2274) by the lapse of two years from 
their final settlement as insolvent estates by the probate court. Bald- 
win & Starr v. Deming’s Adm’r, 553. 

Abatement of purchase-money, on account of defictency in quantity of 
land. — An abatement of the purchase-money, on account of a mate- 
rial deficiency in the quantity of the land, was refused to the pur- 
chaser in this ease, where the deficiency was discovered eight years 
after the sale, on a survey made with a view to a resale, because no 
suflicient reason was shown why it could not have been discovered 
at an earlier day ; and also because, on a settlement by compromise 
between the parties, when the new note and mortgage now sought to 
be foreclosed were given, the vendor abated the entire interest on 
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the debt, which was about equal to the injury to the purchaser from 
the alleged deficiency. Murrell v. Smith, 301. 


33. Conclusiveness of chancery decree foreclosing mortgage. — A decree in 


chancery, foreclosing a mortgage given for the purchase-money of 
land, is conclusive, not only of the defences which were actually set 
up and adjudicated, but of every other defence affecting the justice 
and equity of the decree which might have been set up ; and sucha 
decree having been settled by compromise, and a new note and mort- 
gage given on the same land, the defendant cannot, in the absence of 
fraud, set up in defence of a second foreclosure suit any facts which 
would have constituted a good defence to the first suit, except on such 
a showing as would entitle him to a bill of review. Jb. 301. 


34. Bill of review on discovery of new matter. — When a party seeks 


relief against a decree by bill of review, or in the nature of a bill of 
review, on account of the discovery of new matter, he must show 
that he has not been guilty of any laches or negligence, and that the 
new matter could not have been discovered sooner by the use of rea- 
sonable diligence; nor is the granting of relief in such case a matter 
of right, but rests in the sound discretion of the court, and may be 
refused when it would work wrong or injustice. /. 301. 


Specific performance ; when matter of right. — The specific perform- 


ance in equity of a contract in writing for the sale of real estate, if 
the contract is certain, fair in all its parts, founded on an adequate 
consideration, and capable of execution, is as much a matter of right, 
as damages for its breach in a court of law. Bogan v. Daughdrill, 
312. 


36. Same ; variance and uncertainty, in pleadings and proof, as to vendor's 


interest in land. — In decreeing the specific performance of a contract 
for the sale of lands, the court can only compel the vendor to convey 
his title and interest in the land, whatever that may be; conse- 
quently, vagueness and uncertainty in the pleadings and proof, or a 
variance between them, as to whether the vendor covenanted to con- 
vey the entire interest in the lands, or only his undivided interest, is 
no obstacle to a specific performance to the extent of his interest. 
Ib. 312. 


Specific performance as to part only of land claimed. — Under a bill 


for the specific performance of a contract for the sale of four hun- 
dred acres of land, the complainant may have a specific performance 
as to eighty acres only. The discrepancy, in such cases, is nota 
matter by wnich the defendant can be injured, and he cannot com- 
plain of it. Jb. 312. 


Equitable set-off against judgment; diligence required of plaintiff: — 


The defendant in a judgment at law, rendered by default, in favor 
of a partnership, cannot have relief against it in equity, on the 
eround that the plaintiffs were in fact not partners, but joint cred- 
itors, who were insolvent, and against whom he had separate debts, 
unless he shows some sufficient reason why he failed to defend at 
law, or to invoke the aid of equity before judgment. Moore v. 
Faggard, 525. 


Subrogation of creditor to surety’s rights under mortgage given by 


debtor. — To entitle a creditor to subrogation in equity to the rights 
of a surety under a mortgage given by the debtor, it is not necessary 
that he should have exhausted his legal remedies, or should have 
reduced his debt to judgment. Sajfold v. Wade’s Executor, 214. 


Same. — When a mortgage has been given by a debtor to indemnify 


his surety against two debts, due to different persons, one of the 
creditors cannot have a decree subjecting the mortgaged property to 
sale for the satisfaction of his debt, on a decree pro confesso against 
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the other creditor as a non-resident, without averring that his debt 
had been paid, or released, or that he had waived or refused the ben- 
efit of the common security. Saj/old v. Wade’s Executor, 214. 

41. Same. — A creditor whose claim against the insolvent estate of his 
deceased debtor has been destroyed as a subsisting debt, by the fail- 
ure to file it within nine months after the declaration of insolvency, 
cannot be subrogated in equity to the rights of a surety under a 
mortgage given for his indemnity by the debtor. Watson v. Rose’s 
Haecutor, 292. 

42. Same ; assignment of mortgage. — When a mortgage of land given by 
the principal debtor to his surety, for indemnity against the debt, is 
transferred by the surety to the personal representative of the de- 
ceased creditor, in consideration of his release from liability on the 
debt, the transfer will be upheld in equity as an equitable assignment 
of the mortgage, although it contains no technical words of convey- 
ance, and is neither attested nor acknowledged as a deed ; and the 
mortgage may be foreclosed by the assignee. Carlisle v. Wilkins’s 
Adm’rs, 371. 

43. Resulting trust in lands, in favor of person advancing purchase-money. — 
The principle is well settled, that a resulting trust in lands, in favor 
of the person by whom the purchase-money was advanced, may be 
established by parol evidence; but the evidence must be full, clear, 
and convincing. In this case, the verbal declarations of the father, 
in whom the legal title was vested, as made to one witness, both be- 
fore and after the purchase, were held insufficient to establish a trust 
in favor of his son; there being an unexplained discrepancy between 
the amount of the purchase-money paid, as recited in the deed, and 
that alleged to have been advanced by the son; the person by whom 
the money was alleged to have been sent not being examined as a 
witness, and there being no knowledge of the trust, or other con- 
firmatory proof, among the members of the family. Lee v. Browder, 
288. 

44. Resulting trust in lands declared against purchaser at execution sale. — 
Where a purchaser at sheriffs sale verbally agreed with the defendant 
in execution, prior to the sale, to pay a specified price for one of the 
two tracts of land, and to apply the purchase-money in satisfaction of 
the judgments and other debts which might have liens on the lands, 
paying over the residue, if any, to the defendant himself ; and, hav- 
ing bought both tracts at the sale, for a price much less than he had 
agreed to give for one, and paid the purchase-money as stipulated, he 
took possession of the tract which he had agreed to buy, but left the 
defendant in undisturbed possession of the other up to the time of his 
death, disclaiming any right to it in himself ; held, that a court of 
equity would, on these facts, declare a resulting trust in favor of the 
defendant, or, on his death and insolvency, in favor of his creditors, 
in the tract of land so left in his possession, but would not hold the 
purchaser liable for the estimated value of certain trees on the other 
tract, which the defendant reserved by the contract, but which he 
never removed or demanded. Carithers v. Lay’s Adm’r, 391. 

45. Construction of trust deeds, as to powers and duties of trustee, and in- 
terest and liability of husband in and for surplus profits. — A deed of 
gift, executed in South Carolina prior to 1860, conveying about 
thirty slaves to a trustee, in trust that he would ‘‘ allow the said 
K. C. D.,’’ the husband of a married woman, who was the daughter 
(or, in another case, a near relative) of the grantor, “to possess the 
said slaves, their issue, and increase, and to take the profits of their 
labor, for the maintenance of himself and family, during the life of 
the said Elizabeth,’’ his wife, ‘or so long as he is willing to remain 
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and keep them in said State ;’’ if the wife survived her husband, 
the trust was to cease, and she was to have the absolute estate; if he 
survived her, the trust was to continue as before, until each child 
attained majority, when he or she was entitled to receive a propor- 
tionate share of the property according to the number of the children; 
and if the husband should die before his wife, or remove from South 
Carolina, then the trustee ‘‘ may sell” the said slaves, ‘‘ or any part 
thereof, as he may think best, except the house servants, which the 
said Elizabeth may reserve and take with her,” and invest the pro- 
ceeds of such sale in any manner he may think best, for the benefit 
of the said Elizabeth and her children, — held, 1st, not to require 
the trustee to dispossess the husband of the property, on his removal 
from South Carolina; 2d, nor to render either the trustee or the hus- 
band liable to a strict account of the profits of the property and the 
expenses of the family, or responsible for any excess of profits over 
expenses. Du Bose v. Carlisle, 590. 

46. Purchase of lands pending suit in chancery. — When land is sold 
under a decree in chancery, subjecting it to the payment of the com- 
plainant’s debt against the defendant, and is bought at the sale by 
the complainant, who receives the register’s deed ; and an ejectment 
suit is at the same time pending against the defendant by a third 
person, to recover the land; the chancellor will, on the petition of 
the purchaser, award a writ of assistance, to put him in possession, 
against a tenant who, pending the chancery suit, was intruded on 
the land by the plaintiff in ejectment. Chapman v. Gibbs, 502. 


II. PLEADING AND PRACTICE. 


47. Where bill may be filed. — A bill for the partition of lands between 
several tenants in common, an account of the rents and profits while 
in the possession of a purchaser, and the removal, if necessary, of 
the trustee, who refuses to assert his legal rights, is properly filed in 
the district in which the lands are situated, and material defendants 
reside, although the trustee was appointed by the chancery court of 
another district. Tindal v. Drake, 574. 

48. Filing bill.— A bill in chancery is to be considered as filed so as to 
entitle it toa place on the docket, and put it in the custody and 
power of the court, when it is deposited with the register, or with his 
assistant in his office, with the intention of filing it, although the 
fact and date of filing are not then indorsed on it. The State, ex rel. 
Stow, 69. 

49. Dismissal of bill by complainant. — The complainant may dismiss his 
bill at pleasure at any time before the defendant has pleaded, an- 
swered, or demurred, and without notice to any one ; and an entry 
of such dismissal on the docket, made on a rule day at his instance, 
by the register’s clerk, will be presumed to have been made with the 
knowledge and approval of the register himself. /b. 69. 

50. Pendency of two or more bills between same parties at same time ; elec- 
tion. — On motion to strike from the docket one or more of several 
causes standing on the docket at the same time, between the same 
parties, and relating to the same matters, the proper practice is a rule 
on the plaintiff, in the first instance, to show cause why he should not 
make his election between the several suits, and to dismiss or strike 
from the docket all the others ; and if he fails or refuses to make an 
election, to dismiss all except the suit first commenced. Jb. 69. 

51. Who may file bill to enjoin illegal tar. — A bill in chancery against a 
municipal corporation, to prevent a threatened usurpation of power 
by the corporate authorities, or the violation of a duty imposed by law, 
whereby the burden of taxation will be increased, may be filed by 
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property-holders or tax-payers, without the intervention of the attor- 
ney general, or other oflicer representing the State. N. O., M. & C. 
Railroad Co. v. Dunn, 128. 

Parties to bill to enforce vendor’s lien. — When lands are sold by an 
administrator under an order of the probate court, and the purchase- 
money is not paid, the right to file a bill to enforce the vendor’s lien 
ordinarily belongs to the personal representative; but, when the sale 
is made for division among the heirs, they may maintain a bill for 
that purpose in their own names. Knight v. Blanton’s Heirs, 333. 

Misjoinder of plaintiffs. — It was formerly a rule of chancery prac- 
tice, that where several persons joined as plaintiffs in a suit, all must 
be entitled to relief, or the bill would be dismissed ; but, under the 
liberal system of amendments now prevailing, relief may be granted 
to a part of the plaintiffs, and the bill be dismissed as to the others. 
Id. 333. 

Multifariousness. — A bill for the partition of lands, and an account 
of the rents and profits while in the possession of a purchaser, is not 
multifarious, because it also asks the removal, if necessary, of the 
trustee, who refuses to assert his legal rights against the purchaser. 
Tindal v. Drake, 574. 

Parties to bill for partition. — Where children take as tenants in com- 
mon under a deed, whether immediately or in remainder, the children 
and heirs of a deceased tenant may join with the survivors in a bill 
for partition and an account of the rents and profits. Jb. 574. 

Same. —If the bill seeks a partition of lands, and an account of the 
rents and profits which accrued after the death of a deceased tenant 
in common, his personal representative is not a necessary or proper 
party; but, if it also seeks an account of the rents and profits which 
accrued prior to his death, his personal representative is a necessary 
party, unless facts are averred which show that there is no necessity 
for administration on his estate. Jb. 574. 

Non-joinder of parties. — A bill should not be dismissed, on account 
of the non-joinder of necessary parties, without giving the complain- 
ant an opportunity to bring them in by amendment. Jb. 574. 

Defective service of process. — A defective service of process on a de- 
fendant who, though not a necessary, is a proper party to the bill, is 
a reversible error. Curry v. Falkner, 564. 

Publication against non-resident defendant. — When there is a non- 
resident defendant, the 22d rule of chancery practice requires that 
the aflidavit of his non-residence must state the place of his residence, 
if known, or the fact that it is unknown ; and a copy of the order 
of publication must be sent to him by mail, if his place of residence 
is known. Jb. 564. 


. Publication against non-resident defendant. —In making publication 


against a non-resident defendant, it is discretionary with the register 
or the chancellor to designate the place where the order shall be pub- 
lished ; and it is no objection to an order of publication, made by 
the register in chancery of Russell county, Alabama, that it is re- 
quired to be published in Columbus, Georgia. Mobley v. Leophart, 
587. 

Same ; waiver of irregularity. — A defendant who cross-examined 
witnesses, and submitted the cause for final decree on pleadings and 
proof, without raising any objection to the regularity of an order of 
publication and decree pro confesso against another defendant, who 
was a non-resident, cannot question their regularity on error. Jb. 587. 

Dissolution of injunction, for want of equity in bill. — When the bill 
alleges a substantial ground for equitable relief, the injunction should 
not be dissolved on account of a defective allegation, which might be 
remedied by amendment. Robertson v. Walker, 484. 
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63. Same ; on denials of answer.— When the answer denies, fully and 
directly, all the allegations on which the equity of the bill rests, the 
injunction should be dissolved on motion, unless special reasons for 
retaining it are shown ; and when the injunction seeks to restrain 
the enforcement of a judgment or decree for money (Rev. Code, 
§ 3437), a refunding bond should be required from the defendant. 
Robertson v. Walker, 484. 
64. Conditional continuance. — In a chancery cause, an order granting a 
continuance to the defendant, on condition that he execute a bond, 
with sureties, for the payment of whatever decree may be finally ren- 
dered against him in the suit, is not in excess of the discretionary 
power of the court in the imposition of terms. Dudley v. Witter, 
456. 
. Chancellor’s decree on question of fact.— The chancellor’s decision on 
a question of fact will not be reversed on error or appeal, unless 
there is a decided preponderance of the evidence against its correct- 
ness. Bogan vy. Daughdrill, 312. 
66. Trial of issue of fact; bill of exceptions.— A bill of exceptions is 
unknown to chancery practice, and cannot be reserved to the rulings 
of the chancellor on the trial of an issue of fact before him by a 
jury ; the only remedy for erroneous rulings, whether the issue is 
tried at law or before the chancellor, is an application to the chan- 
cery court for a new trial. Barnett v. M. & E. Railroad Co. 555. 

7. Attachment for contempt; right to be heard by counsel. — When a 
party to a pending chancery suit is attached for contempt in violating 
an injunction, there is no provision of law, constitutional or statu- 
tory, which secures to him the right to be heard by counsel in the 
matter of the contempt. Jz parte Hamilton & Smith, 66. 

68. When prohibition lies not to chancellor.— This court will not award a 
writ of prohibition to the chancellor, at the instance of a defendant 
in a pending suit, to restrain action under a bill for injunction in the 
matter of a contested election, and under an attachment for contempt 
in violating the injunction, on the ground that the chancery court has 
no jurisdiction of the subject-matter of the bill, when it does not 
appear that the petitioner has ever answered the bill, or moved to 
dismiss it for want of equity, or sought relief in any other mode in 
the chancery court. Lx parte Hamilton, 62. 

CHANGE OF VENUE. 

1. In criminal case ; to what county. — Under the statute which gives the 
defendant in a criminal case the right to a change of venue (Rev. 
Code, $$ 4206-7), the venue must be changed, on his proper appli- 
cation, to the ‘‘ nearest county free from objection ;’’ and neither 
the time when the next term of the court will be held in that county, 
nor the convenience of the witnesses, is sufficient to authorize the 
removal to any other county. 2x parte Reeves, 55. 

2. Clerk’s certificate to transcript. —It is not necessary that the clerk’s 
certificate, appended to the transcript on a change of venue, should 
be under his seal, private or official; and if the certificate is other- 
wise defective, its defects may be supplied by the testimony of the 
clerk. Hall v. The State, 9. 


CHARGE TO JURY. 


1. Abstract charge. — An abstract charge may properly be refused, al- 
though it asserts a correct legal proposition. Drake v. The State, 
80; Faulk v. The State, 15. 

2. Charge assuming facts not proved. — A charge to the jury must be 
confined to the evidence: a charge which assumes as proved a fact 
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of which there is no evidence whatever, is erroneous. Wise v. 
Falkner, 359. 

3. Charge excluding part of evidence.— A charge which, in effect, ex- 
cludes from the consideration of the jury any evidence, however 
weak, tending to prove a fact material to the party excepting, is 
erroneous. MM. & W. P. Railroad Co. v. Moore, 394. 

4. General charge on evidence. — When the evidence is conflicting as to 
any fact, which is material to the determination of the cause, a gen- 
eral charge in favor of either party is erroneous. McGehee v. Har- 
rison, 522. 

5. Giving charge as asked, but in connection with general charge. — When 
the court, after having given a general charge to the jury, gives a 
special charge at the request of one of the parties, the special must 
necessarily be considered by them in connection with the general 
charge ; and the court may so instruct them. Hemingway v. Garth, 
530. 

6. Charge on part of evidence. — A party has the right to request instruc- 
tions to the jury, based on the hypothesis which the evidence in his 
favor tends to establish ; such charges are not objectionable, though 
based on a partial view of the evidence, since the opposite party may 
request charges founded on a contrary hypothesis, if there is evi- 
dence tending to establish it. Griel & Brother v. Marks, Fitzpatrick 
& Co. 566. 

COMMISSIONER OF DEEDS. 

Appointment, and proof thereof. — The appointment of a commissioner 
by the governor, to take the acknowledgment of deeds, &c., in an- 
other state or territory (Rev. Code, § 65), may be certified by a com- 
mission under the great seal of the State, signed by the governor in 
his official capacity, and countersigned by the secretary of state ; 
and the courts will take judicial notice of the officer when appointed. 
Keller v. Moore, 340. 

COMMISSION MERCHANTS. 

1. Factor’s lien. — A factor has a lien on the goods in his possession, not 
only for his advances, commissions, and expenses, but also for any 
general balance due him; but he cannot assert this lien in opposi- 
tion to the terms of a special contract, under which he received the 
goods. Schiffer & Nephews v. Feagin, 335. 

2. Commissions for advances. — A charge of two and a half per cent. for 
advances by a factor or commission merchant, when not used as a 
device for usury, is legal, and is regarded as a just compensation for 
the risk, trouble, and expense incurred. Jd, 335. 

COMMON CARRIERS. 

1. Burden of proof as to damage or injury to goods. — When goods are 
delivered by a common carrier in a damaged or injured condition, 
the onus is on him to show that they were received by him in that 
condition, or that the injury occurred, without fault on his part, by 
the act of God or a public enemy. M. & W. P. Railroad Co. v. 
Moore, 394. : 

2. Liability of carriers owning different parts of continuous line or route of 
transportation, — When parts of a continuous line or route of trans- 
portation are owned by different carriers, between whom no connec- 
tion is shown to exist, each carrier is liable, in the absence of a 
special contract, only for losses and injuries occurring on his own 
particular portion of the route. Jb. 394. 

3. Liability for loss of goods ; what constitutes delivery. —To render a com- 
mon carrier liable for the loss of goods, there must have been an 
actual delivery of the goods to him, or a constructive delivery, with 
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COMMON CARRIERS — Continued. 
notice to him of an intention thereby to place them in his care and 
custody: merely placing them in such a position that he could easily 
have taken them, but without calling his attention to them, is not 
suflicient. The same rule equally applies as between the carrier and 
his agent, when he seeks to hold the agent liable for the loss of goods, 
O'Bannon v. Southern Express Co. 481. 

4. Lien for freight, and liability for refusal to deliver goods. — A common 
carrier has a lien on the goods transported by him, for the freight 
due for the whole route, and may retain the goods until the freight 
is paid; but the payment of the freight, and the delivery of the 
goods, are concomitant or concurrent acts; and if the consignee is 
ready and willing to pay the freight due, on having the goods deliy- 
ered to him, and the carrier refuses to deliver them unless he will 
pay more than is due, the consignee may maintain detinue for the 
goods, or trover for their conversion, without making a formal ten- 
ar or paying the money into court. Long v. M. & M. Railroad Co. 


COMMON LAW. See Evipence, 33. 
COMPUTATION OF TIME. 


1. Under municipal ordinance or statute. — Under a municipal ordinance 
providing for the sale of hogs found running at large, and requiring 
that notice of the time and place of sale shall be given ‘ for siz 
successive days,” a sale on the 28th day of the month, under a notice 
first given on the 22d, is premature and unauthorized. City Council 
of Montgomery v. Adams, 449. 

2. Under statute of limitations. — An action, commenced on the 17th Oc- 
tober, 1870, founded on a promissory note due on the 9th April, 
1860, is not barred by the statute of limitations of six years (Rev. 
Code, § 2901), since the period of time which elapsed between the 
11th January, 1861, and the 2Ist September, 1865, must be de- 
ducted. Jones v. Nelson’s Executriz, 471. 


CONCEALED WEAPONS. See Criminat Law, 2. 
CONFEDERATE STATES. 


1. Judgments rendered during late war. — Following the decision of the 
supreme court of the United States (//orn v. Lockhart, 17 Wallace, 
570), this court now holds, that judgments rendered by the courts 
of this State during the war, “ so far as they did not impair, or tend 
to impair, the supremacy of the national authority, or the rights of 
citizens under the constitution, are to be treated as valid and bind- 
ing.’ Tarver v. Tankersley, 309 ; Riddle v. Hill’s Adm’r, 224; Powell 
v. Young, 518. 

2. Same.— A judgment rendered by a probate court of this State in 1863, 
on final settlement of a guardian’s accounts, is not void because ren- 
dered by a rebel court, but is conclusive and binding, until set aside 
or reversed, and is a bar to any subsequent decree. Foust v. Cham- 
blee’s Adm’r, 75. 

3. Same; executions during provisional government.— A purchaser of 
lands at sheriff’s sale in 1866, during the existence of the pro- 
visional government in this State, under an execution issued on a 
judgment of the circuit court rendered in 1862, has such a title as 
he may successfully defend at law against a subsequent purchaser at 
execution sale under a junior judgment. Foster v. Moody, 473. 

4. Grant of administration during late war ; action by administrator. — An 
administrator, appointed by a probate court of this State, during the 
late war, cannot maintain an action in the courts of the present state 
government, by virtue of those letters alone; but,if he sold property 
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CONFEDERATE STATES — Continued. 

belonging to the estate, under orders of the probate court, taking a 
note payable to himself as administrator, and has not been dis- 
charged from his fiduciary responsibility, nor superseded by a sub- 
sequent appointment, he may maintain an action on it in his own 
name; and his subsequent appointment as administrator, pending 
the suit, will enable him to enforce the collection of the judgment, 
and at the same time protect the defendant in paying it. Erwin & 
Jones v. Hill’s Adm’r, 580. 

. Promissory note for money loaned to company manufacturing iron for 
Confederate States. — A promissory note, given for money (or other 
notes) loaned to a company engaged in the manufacture of iron for 
the late Confederate States for military purposes, is without legal 
consideration, and no recovery can be had on it, if the lender knew 
at the time that the funds borrowed were to be used in aid of the 
illegal business of the company; but, if it is shown that the company 
was also engaged in other business, which was not illegal, and the 
loan was made in a general way, without any reference to the illegal 
business, mere knowledge on the part of the lender that the company 
was engaged in an illegal business, and that it might possibiy or 
probably use the funds obtained from him in advancing that illegal 
business, would not prevent a recovery by him. Ozford Iron Co. v. 
Spradley, 171. 

Value of cotton in January, 1865; how ascertained. —In ascertaining 
the value of cotton at Wetumpka, Alabama, on the Ist January, 
1865, evidence of the relative value of the United States and Con- 
federate currency at that particular time and place is not inadmissible; 
but it is not correct to ascertain the value of the cotton in Confeder- 
ate currency, and reduce that to its equivalent in gold or United 
States currency. Bozeman v. Rose’s Executors, 321. 

Contracts payable in Confederate money ; measure of recovery.—In esti- 
mating the amount which a party is legally, justly, and equitably 
entitled to recover (Ordinance No. 26 of convention of 1865), when 
suing on a note given for the price of property sold during the late 
war, and which, by contemporaneous agreement between the parties, 
might be discharged by a payment in Confederate treasury-notes, 
the criterion is the value of the property in lawful money at the time 
of the sale; and although it is permissible, in determining that value, 
to consider the relative values of Confederate money and lawful cur- 
rency, yet this must not be made the standard. Erwin v. Hill, 580. 

Receipt and disbursements of Confederate money by guardian. — On a 
settlement of a guardian’s accounts in chancery, his receipts of Con- 
federate currency should be set off against his disbursements in the 
same currency; and any excess of such disbursements should be 
credited to him at its value in United States currency at the time. 
Monnin v. Beroujon, 197. 

9. Allowance to guardian for ward’s board. —In making an allowance to 
the guardian, in lawful money, for the board of his ward during the 
war, it is not proper to find the value in Confederate currency, and 
then reduce that to its value in gold or United States currency. Jb. 
197, 


CONFLICT OF LAWS. 

1. What law governs as to limitation of action. — Causes of action accruing 
prior to the 17th January, 1853, and possessions commencing before 
that day, are not governed by the statute of limitations prescribed 
by the Code (Rev. Code, § 2926), but by the statute which was of 
force at the time when they accrued or commenced. Daniel v. Day, 
431. 
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CONFLICT OF LAWS —Continued. 

2. What law governs succession and testamentary disposition of property. — 
At common law, the succession to the personal property of an intes- 
tate, or the validity of a testamentary disposition of it, was governed 
by the law of the owner’s domicile at the time of his death; while 
that of real property was governed by the law of the place where it 
was situated. Brock’s Adm’r v. Frank, 85. 

3. Execution and attestation of will ; what law governs. — To make a will 
operative to pass real estate, it must be executed and attested ac- 
cording to the laws of the place in which the lands are situated. A 
will, executed in Georgia, in 1840, and there probated, will not con- 
vey lands in Alabama, unless it is shown that the attesting witnesses 
subscribed their names in the presence of the testator, as required by 
the Alabama statute then in force. Doe v. Pickett, 584. 


CONSTITUTIONAL LAW. 


1. Judicial construction of constitutional provision. — When a constitu- 
tional provision has received a settled judicial construction, and is 
afterwards incorporated into a new or revised constitution, it must 
be presumed to have been retained with a knowledge of that con- 
struction ; and the courts will, therefore, feel bound to adhere to that 
construction. Ex parte Roundtree, 42. 

2. What is * inferior court of law and equity.” — Held, on the authority 
of Nugent v. The State (18 Ala. 521), that an‘ inferior court,” which 
the general assembly is authorized by the constitution to establish, is 
a court whose judgments or decrees can be reviewed by an appellate 
tribunal, whether that tribunal be the circuit or the supreme court; 
and not necessarily a court whose jurisdiction is inferior, or limited, 
within the meaning of that term at common law. Jhb. 42. 

3. Constitutional provisions as to election of judges. — Since the constitu- 
tion provides that all judges shall be elected by the people (Art. VI. 
§ 11), the general assembly cannot, in creating an “ inferior court of 
law and equity,” make the judge of the circuit court, within whose 
territorial jurisdiction the new court is established, the presiding 

judge thereof. /b. 42. ° 

4. Constitutionality of ** Law and Equity Court of Morgan county,” created 
by act of December 17, 1873. — Tested by the principles above de- 
clared, the inferior court of record in the town of Decatur, created 
by the act approved December 17, 1873 (Sess. Acts 1873-4, p. 68), 
and called “ The Law and Equity Court of Morgan county,” is un- 
constitutional, because the judge of the fourth judicial circuit is, by 
the act itself, declared to be the presiding judge of said court. Jb. 
42. 

5. Constitutional provisions as to election of judges. — Since the constitu- 
tion provides that all judicial officers shall be elected by the people 
(Art. VI. § 11), the legislature cannot, by statute, prescribe any 
other mode, which shall be compulsory on the parties, for the selec- 
tion and appointment of a special judge, on account of the incompe- 
tency of the presiding judge from interest or relationship. x parte 
Amos, 57. 

6. License-tax on express company. — The city of Montgomery has author- 
ity, under its charter, to levy and collect a specific tax on all express 
companies doing business within its corporate limits; and this power 
is not taken away, as to the Southern Express Company, by that 
provision of the act in relation to said company, approved February 
26, 1872, which declares, ‘‘ Nor shall any municipal corporation levy 
any percentage tax upon the receipts of said company ;’’ nor by any 
other provision of said act City Council of Montgomery v. Shoe- 

. maker, 114. 
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CONSTITUTIONAL LAW — Continued. 

7. License-tar on peddlers ; constitutionality of revenue law imposing, and 
punishing failure as misdemeanor. — The revenue law of 1868, in its 
provisions requiring a license for peddling, and punishing the failure 
to take out a license as a misdemeanor (Sess. Acts 1868, pp. 297, 
330, §§ 105, 111), is not obnoxious to any constitutional provision, 
state or federal; and its validity is not in any manner affected by the 
subsequent act approved March 2, 1871, entitled “* An act to author- 
ize manufacturers and makers to peddle the products of their va- 
rious making without license.” (Sess. Acts 1870-71, p. 10.) Sey- 
mour v. The State, 52. 

8. Ordinance No. 40 of constitutional convention, ‘‘to allow widows, or- 
phans,” §&c., ‘to review validity of sales made by guardians,” &e.— 
Ordinance No. 40 of the constitutional convention of 1867, entitled 
“ An ordinance to allow widows, orphans, and others, to review the 
validity of sales and settlements of estates made by guardians, trus- 
tees,” &c., is inoperative proprio vigore, and requires legislative action 
to give it force and effect. Balkum vy. Satcher, 81. 

9. Subscription by town or county in aid of railroad ; validity of. — The 
act approved December 31, 1868, authorizing counties, cities, and 
towns to subscribe for stock in railroad companies, on an affirmative 
vote of the citizens at a special election held for that purpose (Sess. 
Acts 1868, p. 514), having been held by this court to be a constitu- 
tional exercise of power by the legislature; a subscription of stock 
by a municipal corporation, made in response to a proposition from a 
railroad company duly organized, and on an aflirmative vote of the 
citizens, at a special election held in substantial compliance with the 
terms of the statute, cannot be held invalid, nor a tax levied to pay 
the interest on its bonds enjoined, at the suit of citizens and tax-pay- 
ers, on account of irregularities, not fraudulent, in any of the pro- 
ceedings preceding the subscription, which were not objected to 
before the subscription was made and the bonds issued; such, for 
instance, as an informality in the proposition of the railroad com- 
pany, or the want of an exact conformity between the proposition 
and the subscription, or the failure of the municipal authorities to 
enter their action on their minutes within ten days, or to hold the 
election within thirty days. °ielder v. M. & E. Railroad Co. 178. 

10. Constitutionality of law appropriating funds in county treasury. — 
There is no constitutional provision, which inhibits the general as- 
sembly from appropriating funds in the county treasury to the pay- 
ment of claims which were not chargeable on those funds when they 
were collected. Palmer v. Fitts, 489. 

CONTEMPT. See ArTraAcHMENT, 4. 
CONTESTED ELECTIONS. 

1. Right to office ; how determined, and protected. — The right to an office, 
dependent on an election by the people, is to be determined by the 
number of legal votes received at the election, and not by the certifi- 
cate of the returning oflicer, though issued under a mandamus from 
the circuit judge; and the office being a species of property, the 
person legally entitled to it is also entitled to all the protection given 
by law to other property. Reid v. Moulton, 255. 

2. Jurisdiction of equity, on ground of fraud, in matter of contested election. 
The incumbent of a municipal office, claiming to have been re- 
elected by the people at the expiration of his term, may, if he has 
no adequate remedy at law, maintain a bill in equity for an injunc- 
tion, against the person who has received the certificate of election, 
and against the returning oflicer by whom it was issued, who also has 
in his possession the ballot-boxes, poll-lists, &c., to restrain the use 
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CONTESTED ELECTIONS — Continued. 

of the certificate, on the ground that it is founded on false and 
fraudulent returns, corruptly made by some of the managers of the 
election, although the holder of the certificate is not charged to have 
participated in the fraud; and having acquired jurisdiction on ac- 
count of the fraud, the court may go on and make all necessary 
orders for the preservation of the ballots, &c. (BRICKELL, J., dis- 
senting.) eid v. Moulton, 255. 

3. Contest of election to municipal office. — The general statutes on the 
subject of contested elections, contained in the Revised Code, are 
not applicable to elections for municipal offices; and the 12th sec- 
tion of the amended charter of the city of Mobile (Sess. Acts 1865- 
66, p. 202), while it provides that the election of any municipal offi- 
cer may be contested before the judge of the circuit or city court, 
and prescribes how testimony may be taken, fails to prescribe the 
mode of contest, or to specify any grounds or causes of contest; 
consequently, there is not a plain and adequate remedy at law for 
contesting such election. (BRrickELL, J., dissenting, held that the 
deficiencies of the charter were supplied by the general law, and 
that a quo warranto, or an information in the nature of a quo war- 
ranto, was an additional adequate remedy.) Jb. 255. 

4. When prohibition lies not to chancellor. — This court will not award a 
writ of prohibition to the chancellor, at the instance of a defendant 
in a pending suit, to restrain action under a bill for injunction in the 
matter of a contested election, and under an attachment for con- 
tempt in violating the injunction, on the ground that the chancery 
court has no jurisdiction of the subject-matter of the bill, when it 
does not appear that the petitioner has ever answered the bill, or 
moved to dismiss it for want of equity, or sought relief in any other 
mode in the chancery court. Ex parte Hamilton, 62. 


CONTINUANCE. 

Conditional. —In a chancery cause, an order granting a continuance 
to the defendant, on condition that he execute a bond, with sureties, 
for the payment of whatever decree may be finally rendered against 
him in the suit, is not in excess of the discretionary power of the 
court in the imposition of terms. Dudley v. Witter, 456. 

See also, DiscoNTINUANCE. 
CONTRACTS. 

1. Contract for sale of fertilizers without inspection. — The act approved 
March 8, 1871, requiring the inspection of all fertilizers offered for 
sale, by inspectors appointed for that purpose, and punishing as a 
misdemeanor the sale of any fertilizer which had not been inspected 
(Sess. Acts 1870-71, p. 68), was not intended to suspend the sale of 
fertilizers until the appointment and qualification of the inspectors; 
and since penal statutes do not take effect for thirty days after the 
adjournment of the legislature by which they are adopted (Rev. 
Code, § 3544), a sale of fertilizers which had not been inspected, 
made within thirty days after the passage of that statute, is not void 
as against public policy. Armstrong v. Bufford, 410. 

2. Merchantable quality of goods sold. —In respect to the merchantable 
quality of goods sold, where the purchaser has an opportunity of in- 
specting them, the rule of law seems to be, that the seller may let 
the buyer cheat himself ad Jibitum, but must not actively assist him 
in doing so; in the absence of a warranty, the purchaser buys on 
his own responsibility. /. 410. 

3. Conveyance and defeasance construed as parts of one contract. — When 
a conveyance of land by the vendor to the purchaser’s wife, and a 
mortgage by the purchaser and his wife to secure the payment of the 
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CONTRACTS — Continued. 
purchase-money, are executed on the same day, they are to be con- 
strued together as parts of one and the same transaction; and the 
wife’s rights under the deed, coupled with the disabilities of her 
coverture, cannot defeat the vendor’s rights under the mortgage. 
Haygood v. Marlowe, 478. 

4. Measure of damages for breach of contract to deliver specific articles at 
particular time and place. — For the breach of a contract to deliver 
specific articles at a time and place stipulated, the measure of dam- 
ages is the value of the articles at that particular time and place; 
and this rule, which is equally applicable at law and in equity, is not 
affected by the subsequent ability of the party in default to make 
delivery, in whole or in part, and his refusal to do so, although the 
other party was willing to accept it. Bozeman v. Rose’s Executors, 
321. 

5. Compromise of pending suit, as consideration of note.—In an action 
on a promissory note, given in compromise and settlement of a pend- 
ing attachment suit against the maker, which was founded on a debt 
for the loan of Confederate money and the price of corn sold and 
delivered, the defendant cannot defeat a recovery on account of the 
invalidity of the Confederate money as a consideration. Bozeman v. 

tushing, 529. 

6. Promissory note for money loaned to company manufacturing iron for 
Confederate States. — A promissory note, given for money (or other 
notes) loaned to a company engaged in the manufacture of iron for 
the late Confederate States for military purposes, is without legal 
consideration, and no recovery can be had on it, if the lender knew 
at the time that the funds borrowed were to be used in aid of the 
illegal business of the company; but, if it is shown that the com- 
pany was also engaged in other business, which was not illegal, and 
the loan was made in a general way, without any reference to the 
illegal business, mere knowledge on the part of the lender that the 
company was engaged in an illegal business, and that it might possi- 
bly or probably use the funds obtained from him in advancing that 
illegal business, would not prevent a recovery by him. Ozford Iron 
Co. v. Spradley, 171. 

7. Mistake or ignorance of law. — The common-law rule which refuses 
relief against ignorance or mistake of law, and which is equally ap- 
plicable in courts of law and equity, is not rigidly enforced where 
such ignorance or mistake is induced by fraud, or imposition, or un- 
due influence, or an abuse of confidence springing out of the peculiar 
relations existing between the parties. Hardigree v. Mitchum, 151. 

8. When equity will not rescind contract on ground of fraud or mistake. — 
A court of equity will not rescind a contract made in compromise of 
a pending suit, on account of a mistake of law, which was common 
to both parties, as to the validity of the consideration of the note 
on which the suit was founded; nor on account of fraudulent repre- 
sentations as to the consideration of the note, unless precisely al- 
leged, and clearly and fully proved. Bell v. Lawrence’s Adm’r, 160. 


CORPORATIONS. 


1. Municipal ; liability for failure to abate nuisance. — An action on the 
‘ase does not lie against a municipal corporation, to recover damages 
for the destruction of a house, which was accidentally burned down 
by sparks from a steam-engine used by the proprietor of an adjoin- 
ing lot, although the engine might have been abated as a nuisance 
under the charter and ordinances of the corporation, and the corpo- 
rate authorities had been notified of its dangerous character, and 
had failed to abate it. Davis v. City Council of Montgomery, 139. 
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2. Same ; power to issue bonds in aid of railroad.— The charter of the 
city of Mobile confers no express power on the corporate authorities 
to issue the bonds of the city in aid of a railroad corporation, to en- 
able it to purchase certain swamp lands within the city, either as a 
gratuity, or in consideration of the location by the railroad company 
of its machiae-shops and workshops on the said lands; nor is such 
power necessarily implied in the grant of general police powers, or 
in any of the special powers expressly conferred ; nor can the issue 
of such bonds be supported by any considerations of supposed ben- 
efit to the city, or to the health of its inhabitants, arising from the 
reclamation, drainage, and improvement of the lands. N. O. & M. 
Railroad Co. v. Dunn, 128. 

. Same ; power to issue negotiable bonds. — A municipal corporation can- 
not, without a grant of express power, issue negotiable bonds. Jb, 
128. 

. Judicial notice of charter. — The courts are bound to take judicial 
notice of the charter of a municipal corporation, and of the author- 
ity conferred by it. Perryman v. City of Greenville, 507. 

. Proof of proceedings. — The book containing the minutes of the pro- 
ceedings of a municipal corporation, is the best and only evidence 
to prove whether or not a claim was allowed by the council. Jb. 
507. 

Subscription by town or county in aid of railroad; validity of. — The 
act approved December 31, 1868, authorizing counties, cities, and 
towns to subscribe for stock in railroad companies, on an aflirmative 
vote of the citizens at a special election held for that purpose (Sess. 
Acts 1868, p. 514), having been held by this court to be a constitu- 
tional exercise of power by the legislature ; a subscription of stock 
by a municipal corporation, made in response to a proposition from a 
railroad company duly organized, and on an affirmative vote of the 
citizens, at a special election held in substantial compliance with the 
terms of the statute, cannot be held invalid, nor a tax levied to pay 
the interest on its bonds enjoined, at the suit of citizens and tax- 
payers, on account of irregularities, not fraudulent, in any of the 
proceedings preceding the subscription, which were not objected to 
before the subscription was made and the bonds issued ; such, for in- 
stance, as an informality in the proposition of the railroad company, 
or the want of an exact conformity between the proposition and the 
subscription, or the failure of the municipal authorities to enter their 
action on their minutes within ten days, or to hold the election within 
thirty days. Fielder v. M. & E. Railroad Co. 178. 


COSTS. 


1. Fees of witnesses as costs. — The fees of witnesses who attend in obedi- 
ence to a subpeena, although they may not be examined, are properly 
taxed in the bill of costs, and must be paid by the unsuccessful party, 
unless it is shown that they were summoned unnecessarily or oppres- 
sively by the opposite party. Coker v. Patty’s Heirs, 511. 

2. Exemption of officer's costs. — Fees due to a justice of the peace, as a 
part of the costs in a civil cause tried before him, may be claimed 
by him as exempt from execution; and when so claimed, the sheriff 
cannot retain and apply them to the satisfaction of an execution in 
his hands against the justice. Dane v. Loomis, 487. 

3. Security for costs; when defendant cannot move to dismiss for want of. 
When a garnishment is sued out on a judgment, and the judg- 
ment debtor has not intervened for the purpose of contesting the 
garnishee’s answer (Rev. Code, § 2975), he cannot move to dismiss 
the garnishment for want of security for costs. Edmondson v. De- 
Kalb County, 103. 
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COUNTY. 

1. Abolition of, and reéstablishment under new name, after change of venue, 
held to operate a discontinuance of a criminal prosecution. Hall v. 
The State, 9. 

2. What claims must be presented to county commissioners. — It is not 
necessary that a claim in favor of a county solicitor, payable out of 
the fines and forfeitures in the county treasury, should be presented 
to the county commissioners for audit and allowance. Palmer v. 
Fitts, 489. 

8. Judgment aqainst county; how collected. — On a judgment against a 

county, neither an execution nor a garnishment can be sued out; but 

the judgment must be filed as a claim against the county, and if not 
paid, the creditor has his remedy by motion against the county treas- 
urer and the sureties on his official bond, or by mandamus against 
the commissioners’ court in a proper case. Edmondson v. De Kalb 

County, 103. 

Witness certificates ; presentation of, to commissioners’ court. — It is not 
necessary that the certificate of a witness for the State in a criminal 
case should be presented to the commissioners’ court for allowance, 
since it is not a claim against the county, but is, except in particular 
cases, a primary charge on the fine and forfeiture fund of the county. 
Briggs v. Coleman, 561. 

5. Interest on claim audited and allowed by commissioners’ court. — A 
claim against a county, audited and allowed by the commissioners, 
court (Rev. Code, §§ 907, 930), does not bear interest from the day 
of its allowance, nor from the day of its registration. Vincent v. 
Gilmer’s Executor, 387. 


COUNTY TREASURER. 

1. When action lies on official bond. — The failure of a county treasurer 
to pay the certificate of a state witness, when it is a charge on the 
fine and forfeiture fund of the county, and he has proper funds with 
which to pay it, is a breach of the condition of his official bond, for 
which an action will lie. Briggs v. Coleman, 561. 

2. Garnishment against county treasurer, as debtor of county. — A garnish- 
ment does not lie against a county treasurer, to subject the funds in 
his hands, in his oflicial capacity, to the satisfaction of a judgment 
against the county. /dmondson v. De Kalb County, 103. 


COURT, CIRCUIT. 

Incompcetency of presiding judge ; nomination of attorney as special 
Judge. — The statute which provides that, when the presiding judge 
of the circuit court is incompetent, from any cause, to sit on the trial 
of any case, ** the parties to the suit must, when the same is reached 
for trial, nominate some attorney present in court, who must preside 
as judge for the trial of such cause during that term; and if the 
parties fail promptly to make such selection, the clerk of the court 
must nominate the attorney,’’ &c. (Rev. Code, § 758), is not obliga- 
tory upon the parties, the clerk, or the judge, if one of the parties 
objects; but, if both parties consent to the appointment of an at- 
torney in such case, he may act as a quasi court of arbitration, and 
an appeal will lie from his award or judgment. Lz parte Amos, 57. 


CRIMINAL LAW. 
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ASSAULT AND BATTERY. 

1. On hired county convict. — The hirer of a convict under sentence of 
hard labor for the county, has no authority to inflict personal chas- 
tisement on him; and where the whipping is done deliberately, and 
without sudden provocation, the previous misconduct of the convict 

VOL. Il. 
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CRIMINAL LAW — Continued. 
is no justification or mitigation of the offence. Prewitt v. The State, 
33. 

CARRYING CONCEALED WEAPONS. 

What constitutes offence. —'To constitute concealment within the mean- 
ing of the statute against carr ying concealed weapons (Rev. Code, 
§ 3555), it is suflicient if the we: apon be hidden from ordinary obser- 

vation, although it may be seen on closer examination ; and this must 
be determined by the jury. But, if there is any evidence tending 
to show that the we apon was not concealed, it is error to refuse to 
charge the jury, on request, that they must acquit the defendant 
unless they are convinced, from all the evidence, that he did carry 
it concealed about his person. Jones v. The State, 16. 
CHANGE OF VENUE. See that title. 
CuarGe To Jury. See that title. 
DISCONTINUANCE. See that title. 
EVIDENCE. 

Relevancy of acts of third persons, not in defendant’s presence. — The 
conduct and acts of third persons, not in the defendant’s presence, 
on which an unfair argument to the jury might be founded, are not 
competent evidence against him, unless their relevancy is  aflirma- 
tively shown. J//all v. The State, 9 

Proof of improper intimacy between man and woman ; relevancy of evi- 
dence in rebuttal. — The prosec ution having proved, for the purpose 
of showing an improper intimacy between ‘the defendant and one of 
the female witnesses, that they were ‘*seen at church one night 
whispering together in the back part of the congregation,” the de- 
fendant may prove, in rebuttal, ‘+ that other men and women in the 
crowd were whispering together.’?  /b. 9. 

5. Weight of threats as evidence.—In a criminal case, proof of mere 
threats is not suflicient to support a presumption of guilt strong 
enough to convict; yet, where there is other evidence beside the 
threats, a charge asked, which, in effect, asserts that legal proposi- 
tion, is abstract, and may, for that reason, be refused. Fuulk v. The 
State, 15. 

6. Weight of circumstantial evidence. — Where the evidence is altogether 
circumstantial, a charge asked, which asserts that, to authorize a con- 
viction, ‘* the evidence should be as strong as the positive testimony 
of one credible witness, who proves the guilt of the defendant be- 
yond all reasonable doubt,’’ though somewhat confused, asserts a 
correct legal proposition, and its refusalis error. /b. 15. 

Examination of witness as to character. — A witness in a criminal case, 
having testified that he is acquainted with the prisoner’s general 
character, may be asked, “ What is it?” and it is error to refuse 
to allow the question, because the prisoner declines to modify it at 
the suggestion of the court, so as to “ask whether it is good ‘or bad.” 
Drake v. The State, 30. 

Proof of character. — It is the settled doctrine of this court, that proof 
of the prisoner’s previous good character is admissible, not only 
where a doubt exists on the other proof, but to generate a doubt of 
his guilt. /b. 30. 

Fase ALARM OF FIRE. 

9. Giving or causing false alarm of fire by telegraph. — To authorize a 
conviction ‘‘ for giving, or causing to be given, a false alarm by the 
fire-alarm telegraph in the city of Mobile, knowing the same to be 
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CRIMINAL LAW — Continued. 

such” (Sess. Acts 1870-71, p. 69), it is not necessary that the 
defendant should have caused the bells to be rung in the regular 
manner, which would have indicated the place of the fire, nor that 
the firemen should have been deceived by the false alarm, and in- 
duced by it to turn out with their engines. It is sufficient that he 
knowingly meddled with the wires, or other part of the telegraph 
apparatus, with the intention to cause a false alarm of fire, and did 
cause such false alarm. Aappersmith v. The State, 6. 


GAMING. 


10. Card playing ‘at house or place where spirituous liquors are retailed.’” 
To authorize a conviction under an indictment for gaming (Rev. 
Code, § 3620), on proof that the defendant played at a game with 
C rds, by night, in a private bed-room in the se ‘cond story of a build- 
ing, it is not suflicient to show that spirituous liquors were ret iiled in 
one of the stores below, but a business connection must be shown be- 
tween the store and the bed-room. Phillips v. The State, 20. 

. Rafting. — Under an indictment for gaming (Rev. Code, § 3620), a 
conviction may be had on proof that the defendant and another per- 
son ** bought each a chance in ar ule for a pocket-book, and raffled 
for the same by throwing dice for it ;” and where this is all the evi- 
dence, the court m: vy instruct the jury y, on request of the prosecuting 
attorney, “that they must find the defendant guilty if they believe 
the evidence.” MeInnis vy. The State, 23. 

Homicipr. 

12. Self-defence. — To make out a case of homicide in self-defence, it is 
not sufficient that, at the time of the killing, the deceased had a 
pistol presented at the prisoner, and was advancing on him “ with a 
hostile intent.” There must have been an intent on the part of the 
deceased, coupled with a capacity, or seeming capacity, to take the 
life of the slayer, or to inflict on him some great bodily harm; and 
this intent must have been evidenced by some present act or demon- 
stration, inducing in the mind of the slayer a reasonable belief that 
the danger to his life or person was imminent. Levis v. The State, 1. 

13. Sume.— If the slayer was himself the first aggressor, and was seek- 
ing to enforce the payment of an illegal demand, having armed him- 
self with a double-barrelled shot-gun, he cannot invoke the doctrine 
of self-defence merely because the person assailed was approaching 
him, with a pistol presented at him, and did not stop when ordered to 
“stand back.”? /. 1. 

14. Sufficiency of verdict. — A verdict in these words : “ We, the jury, 
find the defendant guilty of murder in the seeond degree and recom- 
mend his sentence to the penitentiary for twenty years,” is sufficiently 
formal and definite to sustain a judgme nt and ‘sentence of imprison- 
ment in the pe nitentiz ary for twenty years. Ih. 

15. Reversal after conviction of less offence than charged in indictment. — 
On the reversal of a judyment of conviction for murder in the second 
degree, under an indictment for murder, the cause will be remanded 
for a new trial, not under the indictment generally, | out for murder 
in the second degree only. //. 1. 

INDICTMENT. 

16. For obstructing public road. — An indictment for obstructing a publie: 
road, which shows on its face that the alleged obstruction consisted 
only in the failure to repair a public bridge, although such bridge 
is a part of the highway, is fatally defective. Malone v. The State, 
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CRIMINAL LAW — Continued. 

17. For selling liquor without revenue license. — An indictment under the 
revenue law of 1868 (Sess. Acts 1868, pp. 329-31, §§ 111, 112), for 
varrying on the business of a wholesale dealer in spirituous liquors 
without a license, must specify the place at which the business was 
carried on. Hafter v. The State, 37. 

18. Service of copy, with list of jury. — Ina criminal case, if the record 
does not show that the prisoner was in actual confinement, although 
it contains an order of the court requiring that a copy of the indict- 
ment, with a list of the jurors summoned for his trial, shall be served 
on him (Rev. Code, § 4171), he cannot raise the objection for the 
first time on error, that the record does not show a compliance with 
the order. Lewis v. The State, 1. 

19. Plea in abatement, on account of defects in grand jury. — Under the 
statutes of this State (Rev. Code, $$ 4087,4187), a plea in abatement 
to an indictment, on account of any disqualification or incom) etency 
of any one or more of the grand jurors by whom it was found, or any 
irregularity in the drawing and summoning of the grand jurors, “ ex- 
cept that they were not drawn in the presence of the officers desig- 
nated by law,” cannot be entertained. ‘These statutory provisions are 
not affected by the act approved December 31, 1868, entitled “An 
act to amend section 4063 of the Revised Code.” Sess. Acts 1868, 
p- 551. Beale v. The State, 18. 

20. Objection on account of defect in grand jury. — When the record 
shows that the indictment was found by a grand jury who were 
summoned and organized by the court without authority, the ob- 
jection is available on motion in arrest of judgment, or on error. 
O’ Byrnes v. The State, 25. 


JURORS AND JuRY. See that title. 


LARCENY. 

21. Petit larceny; jurisdiction of justice, and punishment of. — A justice 
of the peace has jurisdiction of the offence of petit larceny, when the 
value of the stolen property does not exceed ten dollars; and on con- 
viction, he may sentence the offender to hard labor for the county, 
for a term not exceeding twelve months. Ex parte Henry Sam, 34. 


OxstructTinG Pustic Roap. 

22. Constituents of offence ; sufficiency of indictment, — Although a public 
bridge, across a public road, is a part of the highway, and it is made 
by statute a misdemeanor to obstruct a public road (Rev. Code, 
§ 1361); yet a failure to keep the bridge in repair, on the part of one 
whose duty it is to repair it, is not an obstruction of the public road; 
and if an indictment for obstructing the road shows, on its face, that 
the alleged obstruction consisted only in the failure to repair the 
bridge, it is fatally defective. Malone v. The State, 55. 





PLEAS AND DEFENCES. Vide supra, 18, 19, 20. 


REVENUE LAw, VIOLATIONS OF. 
23. Engaging in or-carrying on business, wholesale or retail, of selling spir- 
ituous liquors, without license ; what constitutes offence. —'To authorize 
a conviction against a wholesale dealer in spirituous liquors, for car- 
rying on his business without taking out a license under the revenue 
law of 1868, it must be shown that he sold liquor in quantities 
greater than a quart, and that it was drunk on or about his prem- 
ises; and if the indictment can be sustained as a prosecution for 
retailing without license (Rev. Code, § 3618), it is equally necessary 
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CRIMINAL LAW — Continued. 
to show that the liquor was drunk on or about the premises. Hajfter 
v. The State, 37. 
24. Same ; sufficiency of indictment.— An indictment under the revenue 
law of 1868 (Sess. Acts 1868, pp. 329-31, §§ 111, 112), for carrying 
on the business of a wholesale dealer in spirituous liquors without a 
license, must specify the place at which the business was carried on. 
Ib. 37. 

25. License tax on peddlers ; constitutionality of revenue law imposing, and 
punishing failure as misdemeanor. — The revenue law of 1868, in its 
provisions requiring a license for peddling, and punishing the failure 
to take out a license as a misdemeanor (Sess. Acts 1868, pp. 297, 
330, §§ 105, 111), is not obnoxious to any constitutional provision, 
state or federal; and its validity is not in any manner affected by the 
subsequent act approved March 2, 1871, entitled “ An act to author- 
ize manufacturers and makers to peddle the products of their various 
making without license.” (Sess. Acts 1870-71, p. 10.) Seymour v. 
The State, 52. 

Verpict. Vide supra, 14. 

DAMAGES. 

1. Measure of damages for breach of contract to deliver specific articles at 
particular time and place. — For the breach of a contract to deliver 
specifie articles at a time and place stipulated, the measure of dam- 
ages is the value of the articles at that particular time and _ place ; 
and this rule, which is equally applicable at law and in equity, is not 
affected by the subsequent ability of the party in default to make 
delivery, in whole or in part, and his refusal to do so, although the 
other party was willing to accept it. Lozeman v. Rose’s Executors, 
321. 

2, Damages in trespass. —In an action of trespass against the owner of 
hogs, for injuries done by them to the plaintiffs crops, he cannot be 
allowed to prove what amount of crop he would have made with- 
out the injury; but the damages would be, perhaps, the value of the 
crops at the time of their destruction, so far as they were destroyed. 
Gresham v. Taylor, 505. 

DEEDS. 

1. Conveyance by husband, during coverture, to wife and children. — Under 
the statutes of this State, securing and regulating the separate 
estates of married women (Rev. Code, §§ 2370-88), the husband 
may lawfully convey property, by deed of gift, to the wife directly, 
or to her and her children; and he may incorporate in such deed 
a provision in these words: “ But I, the said E. C. H., may still 
remain as agent or guardian for said parties, not claiming any in- 
terest or part of said property, or any increase therefrom, only by 
consent of my said wife, who I constitute as legal guardian of her 
own children, until I appoint another, or she sees proper to choose 
another for herself or the children, and allowing her the entire 
privilege of making sale of each and all said property, whenever 
she may see proper to do so, and appropriate the same for the gen- 
eral good of the children and herself as a family.” Zolleman v. De 
Nyse, 95. 

2. Conveyance by wife, under power in deed. — Where the wife holds prop- 
erty under a deed of gift from her husband, by which it is conveyed 
to her and her children jointly, with a power to her as guardian or 
trustee, to “make sale of such and all said property, whenever she 
may see proper to do so, and appropriate the same for the general 
good of the children and herself as a family;” a deed executed by 
her, and acknowledged before a proper officer, and to which the 
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DEEDS — Continued. 
husband’s name is also sizned, though he is not named in the deed 
as a party, is sufficient to pass the title to the property. J7ol/leman 
v. De Nyse, 95. 
8. Acknowledgment ; presumption in favor of official acts. — When a cer- 
tificate of the acknowledgment of a deed purports to have been 
made in Barbour county, Alabama, on the 9th of January, 1864, 
before “Jack Hardeman, J. P.,” and no proof is adduced as to his 
official character, the court will presume, not that he was an officer 
of the rebel government then existing, but that he was elected be- 
fore the war, and held over. Jb. 95. 

Sufficiency of acknowledgment. — A certificate, appended to a convey- 
ance of lands, which states that the grantors, being personally 
known to the oflicer, appeared before him on the day of its date, 
“and thereupon acknowledged the signing and sealing thereof to be 
their voluntary act and deed, for the uses and purposes therein 
stated,” is not a substantial compliance with the form prescribed by 
the statute (Rev. Code, § 1548). Weller v. Moore, 340. 

5. Acknowledgment before commissioner in another state. — When a con- 
veyance of lands in this State is acknowledged before a commissioner 
in another state, the same form must be used as if the acknowledg- 
ment were made here. J). 340. 

Cancellation. — Although the cancellation or destruction of a deed, 
after its delivery, does not annul it as a conveyance; yet, where a 
sheriff’s deed to a nominal purchaser, of lands sold under execution, 
is destroyed by him at the instance of the grantee and the person 
who furnished the purchase-money, and for whom the purchase was 
made, and another deed is executed to the latter, a court of equity 
will, in the absence of intervening equities in favor of third persons, 
treat the second deed as conveying the title. Carithers v. Lay’s 
Adm’r, 390. 

7. Conveyance and defeasance construed as parts of one contract. — When 
a conveyance of land by the vendor to the purchaser’s wife, and a 
mortgage by the purchaser and his wife to secure the payment of the 
purchase-money, are executed on the same day, they are to be con- 
strued together as parts of one and the same transaction; and the 
wife’s rights under the deed, coupled with the disabilities of her 
coverture, cannot defeat the vendor’s rights under the mortgage. 
Hayqood v. Marlowe, 478. 

8. Secondary evidence. — In trespass for injuries to land, which the plain- 
tiff purchased from the defendant, a mortgage of the premises, ex- 
ecuted by the plaintiff to the defendant on the same day with the 
deed, is admissible as secondary evidence of the contents of the deed, 
on proof of its loss. Gresham v. Taylor, 505. 

Naked trust. — When a trustee, created by deed, is a mere repository 
of the legal title, being charged with no duty, and subject to no 
responsibility, no estate or interest passes to him by the deed (Rev. 
Code, § 1576), but the whole estate, legal and equitable, is vested in 
the beneficiaries under the deed. Tindal v. Drake, 574. 

10. When creditor may impeach deed for fraud. — Before a creditor can im- 
peach at law, on the ground of fraud, a deed executed by his debtor, 
he must show a lien created by a valid judgment and execution. 
McCoy v. Watson, 466. 


DEPOSITION. 


tm 
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1. Swearing witness. — When the certificate of the commissioner states 
that the witnesses were “ duly sworn,” it will be presumed that they 
were sworn as the statute requires (Rev. Code, § 2720), “to speak 
the truth, the whole truth, and nothing but the truth.” Gulf City In- 
surance Co. v. Stephens, 121. 
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2. Reducing answers to writing. — A statement in the commissioner’s cer- 
tificate, that the witnesses “testified as is set down,’’ shows a sub- 
stantial compliance with the statutory requisition, that the answers 
be “reduced to writing, as near as may be, in the language of the 
witness,’’? when the answers themselves appear to be full and unsus- 
picious. Gulf City Insurance Co. v. Stephens, 121. 

3. Certificale including two or more depositions. — Several depositions may 
be included in one certificate, if it is sufficiently formal; it is not 
necessary that a separate certificate should be appended to each 
deposition. /b. 121. 

4, Answer referring to former answer. —In answering a cross-interrog- 
atory, a witness may refer to and adopt his answer to one of the 
direct interrogatories, if it is also a full answer to the cross-inter- 
rogatory. /b. 121. 

5. Exhibits to interrogatorics.— When notes, or other writings, are to 
be proved by two or more witnesses, they may be attached to one 
set of interrogatories, and referred to by appropriate description in 
the others ; and if so referred to, and properly identified by the wit- 
ness, and certified by the commissioner, this is sufficient. Mobley v. 
Le ophart, 587. 

DETINUE. 

1. What title will support action. — Possession, and the right of possession, 
accompanied by a lien for the payment of money advanced, or a debt 
previously contracted, entitles the plaintiff to maintain detinue against 
any one disturbing his possession. Gaj/ord v. Stearns, 434. 

2. Same. — When a party has a lien on goods or chattels, created by a 
valid verbal agreement with the owner, and the goods have been de- 
livered to him pursuant to the terms of the contract, his right to 
retain them until his lien is satisfied is not affected by any subsequent 
mortgage, or other incumbrance, executed or created by the owner; 
and he may maintain detinue against any one who disturbs his pos- 
session. Jb. 434. 

3. Outstanding lille in third person ; when available to defendant. — In an 
action of detinue, the defendant cannot set up an outstanding title in 
a third person, without connecting himself with it. Jb. 434. 


DISCONTINUANCE., 

1. Discontinuance, and waiver thereof ; abolition of county, and reéstablish- 
ment under new name, after change of venue. — The prosecution in this 
case having been commenced in Cherokee, and transferred, by change 
of venue, to Baine county; which latter county was afterwards 
abolished by an ordinance of the constitutional convention, and sub- 
sequently reéstablished, by statute, under the name of Etowah 
county, — held, on the authority of a former decision in the case (Ez 
parte Hall, A7 Ala, 675-85), that although the prosecution was dis- 
continued by the abolition of Baine county, the discontinuance was 
waived by the defendant’s continued appearance for several succes- 
sive terms without objection, and that the cause was properly pend- 
ine in the cireuit court of Etowah. J/all v. The State, 9. 

2. What is not discontinuance. — The failure of a circuit judge to attend 
a regular or special term of his court, and the consequent omission to 
enter on the minutes an order continuing all causes not otherwise 
disposed of, do not operate a discontinuance; but all causes, both 
civil and criminal, stand continued by operation of law. 2x parte 
Driver & Murray, 41. 

3. Waiver of.— A subsequent appearance by the defendant, without 
objecting to an alleged discontinuance, is a waiver of it. Shouse vy. 
Lawrence, 559. 
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DOWER. 

Relinquishment of dower by wife joining in conveyance with husband. — 
When the wife joins with her husband in a mortgage of' his lands, 
this is a mere relinquishment of her inchoate right of dower, and not 
a purchase by the mortgagee of an outstanding incumbrance, for 
which he is entitled to any compensation or reimbursement in a con- 
test with other incumbrancers. Pepper §& Co. v. George, 190. 


EJECTMENT. 

1. What title will support action. — A bare peaceable possession, under 
claim of title, though for a less period than would bar a real action, 
is suflicient to support ejectment against a trespasser, or against a 
tenant who cannot dispute the plaintiff’s title. Clarke v. Clarke's 
Adm’r, 498. 

2. Same. — The tax collector’s certificate to the purchaser of lands sold 
for unpaid taxes, given under the 72d section of the revenue law of 
1868, does not convey such title as will enable the purchaser to main- 
tain ejectment, within two years after the sale, against the owner 
remaining in possession. //ibbard v_ Brown, 469. 

3. Refusal of defendant to enter into consent rule. — When a defendant, 
upon whom notice and a copy of the declaration have been served, 
appears, and offers to plead not guilty, and denies his possession of 
the premises, and refuses to enter into the consent rule, as prescribed 
by the 24th rule of practice, the court may disregard his pleas, and 
render judgment against the casual ejector; but it cannot, after 
striking the pleas from the file, render judgment by default against 
the defendant, for the premises ; nor should it render judgment for 
the costs in his favor, against the plaintiff, because the latter failed 
to prove possession in the defendant. Sledge v. Doe, ex dem. Swift, 
386. 

4, Recovery by part of plaintiffs. — In ejectment, or a statutory real action 
in the nature of ejectment, by several tenants in common, all of whom 
were infants when their right of action accrued (Rey. Code, § 2910), 
only those can recover who had not attained their majority three 
years before the commencement of the action. Daniel v. Day, 
451. 

5. Plea of not quilty ; effect of. — In ejectment by an administrator in his 
representative capacity, the plea of not guilty admits his right to sue 
in that capacity, and renders it unnecessary for him to prove his let- 
ters of administration. Clarke v. Clarke’s Adm’r, 498. 


ERROR AND APPEAL. 

1. When appeal lies. — An appeal does not lie from an order of the pro- 
bate judge on the hearing of a writ of habeas corpus to try the right 
to the custody of a child. Matthews v. Hobbs, 210. 

2. Same. — On appeal by the administrator from a decree of the probate 
court, setting apart to the widow, on her petition, certain personal 
property belonging to the estate of her deceased husband, as exempt 
from administration under the act of 1873, the court said: “ It would 
be better if such order were executed and confirmed, before the appeal 
was taken; but, as the question is immaterial in this case, we will not 
decide it.” Thompson’s Adn’r v. Thompson, 493. 

3. Coercing satisfaction of judgment pending appeal. — When the plaintiff 
sues out an appeal from a judgment in his own favor, and afterwards 
coerces satisfaction of the judgment, his appeal will be dismissed on 
motion ; but it is not a suflicient ground fora dismissal of the appeal, 
that payment of the judgment has been enforced by execution, when 
it is shown to the court by proper aflidavits, that the execution was 
issued without instructions from either the plaintiff or his attorney, 
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and without their knowledge, and that the plaintiff has refused to re- 
ceive the money from the clerk. Chapman v. Lee’s Adm’r, 106. 

4. Presumption in favor of rulings of primary court. — When evidence is 
rejected by the primary court, and the record does not show what the 
rejected evidence was, this court will presume that it was properly 
rejected ; and when a witness, who might or might not be competent, 
is excluded, but the reason of his exclusion is not shown, a similar 
presumption will be indulged. Holleman v. De Nyse, 95. 

5. Same. — When evidence is admitted by the primary court, which would 
be competent in connection with other evidence, the appellate court 
will presume, unless the record repels such presumption, that the 
necessary connecting proof was adduced. Gulf City Ins. Co. v. Ste- 
phe ms, 121. 

6. Error without injury, in allowing question unanswered. — Allowing an 

improper question to be asked, which is not shown to have been an- 

swered, is, at most, error without injury. Jb. 121. 

Same, in sustaining demurrer to special plea. — The sustaining of a de- 
murrer to a special plea, if erroneous, is error without injury, when 
the record shows that the defendant had, under the plea of the gen- 
eral issue, the full benefit of all the facts which would have been ad- 
missible under the special plea. 2idgeway’s Adm’r v. Waugh, 423. 
8. Same, in admission of irrelevant evidence. — The admission of evidence, 

which, when offered, is prima facie irrelevant, or otherwise inadmis- 
sible, is cured by the subsequent introduction of the necessary pre- 
liminary or connecting proot. MeCoy v. Watson, 466. 

9. Same, in ruling on evidence. —If the court erroneously rules, that a 
party cannot ask his own witness whether he has not made former 
statements inconsistent with his testimony on the trial ; and the rec- 
ord shows that, notwithstanding the ruling of the court, the witness 
answered the question in the negative, and his answer went to the 
jury without objection, — this is error without injury. J/emingway 
v. Garth, 530. 

10. What errors avail after judgment by default. — Under the provisions 
of the Revised Code (§ 2811), only substantial defects in the com- 
plaint are available on error, after judgment by default. Kelly v. 
Moore, 364. 

11. When amendable defects are not available on error. — Defects or irreg- 
ularities, which, if objected to in the primary court, might have been 
remedied by amendment, are not available on error. Shouse v. Law- 





rence, 5d9. 

12. What is revisable. — The rulings of the court below on the pleadings 
appear of record, and are not the subject of a bill of exceptions; and 
on appeal from a nonsuit (Rev. Code, § 2759), these rulings, though 
excepted to, are not revisable. Rogers’s Adm’r v. Jones, 353. 

13. Chancellor's decree on question of fact. — The chancellor’s decision on 
a question of fact will not be reversed on error or appeal, unless there 
is a decided preponderance of the evidence against its correctness. 
Bogan v. Daughdrill, 313. 

14. When exclusion of cumulative evidence is reversible error. — The exclu- 
sion of evidence which, though cumulative only, tends to prove the 
allecations of the bill, is a reversible error, when the bill is dismissed 
by the chancellor on the ground of insuflicient proof, and his decree 
on the facts is not altogether satisfactory. White v. Smith, 405. 

15. Retroactive effect of judicial decisions. — A decision of this court, over- 
ruling former decisions, which had been acquiesced in and acted on 
by the community generally for several years, will not be allowed a 
retroactive operation, so as to overturn acts done and contracts ex- 
ecuted in good faith and reliance on those decisions. /Hardigree v. 
Mitchum, 151. 
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16. Judgment reversed and rendered. —In reversing a judgment, this court 
will itself render the proper judgment (Rev. Code, § 3502), when 
the record enables it to do so. Lobman v. Kennedy, 163. 

17. Same. — When the record shows that the plaintiff has no right of ae- 
tion, and there is no dispute about the facts, this court, in reversing 
the judgment for him, will not remand the cause, but will itself render 
final judgment against him. Vincent v. Gilmer’s Executor, 387. 


ESTATES OF DECEDENTS. 

1. Presentation of claim against decedent’s estate ; misnomer. — The filing 
of a debt in the oflice of the probate judge, by the creditor or his at- 
torney, as a claim against the estate of Ethelwood Ualfman, will 
not operate as a presentation to the personal representative of /2thel- 
bert Halfman, deceased. //alfman’s Executrix v. Ellison & Sons, 
543. 

2. Non-claim ; when statute runs. — The statute of non-claim (Rev. Code, 
§ 2239) runs against the estate of a deceased creditor, although let- 
ters of administration on his estate are not granted until after the 
lapse of eighteen months from the grant of administration on the 
estate of the deceased debtor. Beasley's Adu’r v. Waugh & Wife, 
156. 

3. Conclusiveness of probate decree on final settlement of decedent's estate. — 
A decree of the probate court, rendered on the final settlement of an 
intestate’s estate at the instance of the administrator, which ascer- 
tains each distributee’s share of the assets remaining in the hands of 
the administrator, renders decrees against the administrator for the 
several sums thus ascertained, and recites payment of these several 
sums by the administrator, either to the distributees or their guar- 
dians, and that thereby the decrees are satisfied and discharged, — is 
final and conclusive, and may be pleaded in bar of a citation to make 
another settlement, although it does not order that the administrator 
be discharged. Tarver v. Tankersley, 309. 

4. Jurisdiction of probate court to settle estates of deceased partners having 
common administrator. — The fact that the insolvent estates of two 
deceased partners, who together composed the partnership, have a 
common administrator, does not render void the decrees of the pro- 
bate court on the final settlement of his accounts, when no contro- 
versy appears to have arisen between the individual and the partner- 
ship creditors. Baldwin & Starr v. Deming’s Adm’r, 553. 

5. When removed into equity, and how settled. — When the trusts of a will 
are doubtful, and there is any difficulty or embarrassment in the ex- 
ecution of them, a court of equity will take jurisdiction, at the instance 
of the personal representative, to construe the will, and aid him in 
the performance of his duties; and when the jurisdiction of the court 
has attached, on a bill properly filed for this purpose, it will go on 
and administer the estate, applying the law which regulates the con- 
duct and settlement of administrations in the probate court, but pro- 
ceeding according to the rules and practice of a court of equity. 
Cowles & Wife v. Pollard, 445. 

6. Same; sale of lands under decree. —When the chancery court has taken 
jurisdiction of the administration of a decedent’s estate, under a bill 
properly filed by the personal representative; and the lands have 
been sold under a decree regularly rendered in the cause, and the 
sale has been reported to the court, and regularly confirmed, — such 
sale is valid until reversed, or until set aside in a direct proceeding 
for that purpose. /h. 445. 

7. Sale of décedent’s lands hy order of probate court, for division. — Where 
the testator’s will confers on his foreign executor power to sell his 








urt 
en 


ler 


ne 
it~ 
ill 


8, 








INDEX. 635 


ESTATES OF DECEDENTS — Continued. 
lands in this State for division among the legatees, and the will and 
its probate have been admitted to record here, the power of sale may 
be exercised by an administrator with the will annexed, appointed 
here (Rev. Code, § 1609); and in such case, the probate court has 
no jurisdiction to order a sale for division among the heirs. Brock’s 
Adm’r v. Frank, 85. 

8. Conclusiveness of probate decree, affirmed on error, refusing to set aside 
sale of decedent’s lands for want of jurisdiction. — A decree of the 
probate court, affirmed by this court on appeal, refusing to set aside 
a sale of a decedent’s land, under an order of said probate court in 
1863, as void for want of jurisdiction, is a bar to a bill in chancery 
subsequently filed by the same parties, which seeks to set aside the 
sale on the ground of fraud, and relies, as proof of fraud, on the same 
facts then set up, with others, as showing want of jurisdiction, — to 
wit, the sale for cash in 1863, payment in Confederate currency, the 
purchase of part of the lands by the administrator who had no in- 
terest in the estate, and of another part by the probate judge who 
made the order, and who afterwards confirmed the sale, and the want 
of notice to some of the parties. Balkum v. Satcher, 81. 

9. Ordinance No. 40 of constitutional convention, *‘to allow widows, or- 
phans,”’ &c., “to review validity of sales made by guardians,” &e. — Or- 
dinance No. 40 of the constitutional convention of 1867, entitled “An 
ordinance to allow widows, orphans, and others, to review the va- 
lidity of sales and settlements of estates made by guardians, trus- 
tees,” &e., is inoperative proprio vigore, and requires legislative action 
to vive it force and effect. 7b. 81. 

10. Partition of decedent’s lands : award of money to equalize shares. — Un- 
der the provisions of the Code (Rev. Code, §§ 3106-17), as under the 
former statutes (Clay’s Digest, 196, § 22), commissioners appointed 
by the probate court, to make a division of a decedent’s real estate 
among his heirs, have no power to order or award that one party 
shall pay a sum of money to another, in order to equalize the shares; 
nor can the court, by confirming the commissioners’ report, impart 
any validity to such order; but, if the parties themselves adopt and 
act upon the division as made by the commissioners, taking and hold- 
ing possession of their respective shares as allotted, they are bound 
by it, and the party to whom the money was awarded may recover 
it by action against the party who was ordered to pay it. Montgom- 
ery Vv. Gordon, 377. 

See, also, INsotventT Estates. 


ESTOPPEL. 

1. Conclusiveness of probate decree rendered by agreement. — A writing, 
signed by the ward and her husband, certifying that they have care- 
fully examined the accounts of her guardian, as filed by him for set- 
tlement with the probate court, and have found them correct, and 
that they desire the court to approve them as stated, does not estop 
them from afterwards maintaining a bill in chancery (Rev. Code, 
§§ 2451, 2274) to correct errors of fact or law in the settlement. 

Monnin v. Beroujon, 196. 

2. Estoppel by contract with administrator. — A party who makes a contract 
with an administrator, thereby admits his representative character, 
and cannot deny it by plea when sued on the contract. Liddle v. 
Hill’s Adm’r, 224; Erwin & Jones v. Hill’s Adm’r, 580. 

3. Estoppel against administrator from denying contract. — When an ad- 
ministrator sues on a note given for the price of property sold by 
lim under an order of the probate court, he is estopped from deny- 
ing the validity of a contemporaneous parol agreement, s¢t up in de- 
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ESTOPPEL — Continued. 


fence, that the note might be discharged in Confederate currency, 
Erwin & Jones v. Hill’s Adm’r, 580. 


4. Estoppel against vendor, in matter of incumbrance, removed by purchaser, 


— When a vendor has received from Ais vendor indemnity against a 
supposed incumbrance, and retains it, and promises his vendee to re- 
move the incumbrance, but fails to do so, he is estopped from deny- 
ing its validity, as against his vendee, who has removed it. Hardi- 
gree v. Mitchum, 151. 


5. En pais against assignee of rent, in matter of payment by tenant. — If the 


tenant is summoned by process of garnishment as the debtor of the orig- 
inal landlord, and pays the amount due for rent to the clerk of the 
court, in answer to the garnishment, in Confederate treasury-notes, in 
the presence of the assignee of the reversion, who consents that it may 
be so paid, and agrees that he will contest with the attaching cred- 
itor the right to it, the debt is extinguished as against the assignee, 
and he is estopped from afterwards denying the validity of the pay- 
ment. Wise v. Falkner, 359. 


6. Estoppel en pais, against and in favor of infant ; when cause of action 


accrues. — Since estoppels must be mutual, and an infant cannot be 
bound by an estoppel en pais, so he cannot claim the benefit of such 
estoppel against an adult; consequently, when an infant sues to en- 
force a right of action, springing out of the performance of acts which 
constitute an estoppel cn pais, the cause of action in his favor ae- 
crues, and the statute of limitations begins to run against him, not 
from the time when the acts occurred, but from the subsequent time 
when he attained his majority and failed to disaflirm them. Mont- 
gomery v. Gordon, 377. 


7. Against tenant from denying landlord’s title. — Where a widow, whose 


dower has not been assigned, remains in possession of her husband’s 
lands, and leases them for a term of years, and the husband’s admin- 
istrator brings ejectment against her tenant. the latter is estopped 
from denying the husband’s title. Clarke v. Clarke’s Adim’r, 498. 


8. Against tar-collector from denying validity of tax. — A tax-collector, or 


other municipal officer, when sued for moneys which he has collected 
in his official capacity as taxes, and failed to pay over, cannot con- 
trovert the legality of the tax imposed, or the regularity of the assess- 
ment. Perryman v. Greenville, 507. 


EVIDENCE. 


I. ApMISSIBILITY AND RELEVANCY. 


1. Value of cotton in January, 1865; how ascertained. — In ascertaining 


the value of cotton at Wetumpka, Alabama, on the Ist January, 
1865, evidence of the relative value of United States and Confederate 
currency at that particular time and place is not inadmissible; but it 
is not correct to ascertain the value of the cotton in Confederate 
currency, and reduce that to its equivalent in gold or United States 
eurrency. Bozeman v. Rose’s Erecutors, 321. 


2. Relevancy of evidence on question of fraud and undue influence. — 


3. 


Under a bill for the rescission of a contract on the grounds of fraud 
and undue influence, evidence showing the value of the land to 
which the contract relates, the terms of the contract between the 
parties, the pecuniary embarrassment of the plaintiff at the time 
when the contract was made, and the personal influence exercised 
over him by the defendant, cannot be excluded as irrelevant. White 
v. Smith, 405. 


Value of insured stock of goods ; how proved. — Tn an action on a poliey 


, 
of insurance, to recover the loss on a stock of goods destroyed by 
fire, a former policy on the same stock, which was shown to the 
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pes 


10. 


13. 


insurance company when the new policy was effected, is competent 
evidence to prove the value of the goods at that time, and, in con- 
nection with proof that the quantity and value of the goods remained 
about the same up to the time of the fire, to show their value when 
destroyed. Gulf City Ins. Co. v. Stephens, 121. 

Trespass ; what evidence admissible under plea of not quilty.— Under 
the plea of not guilty in an action of trepass for taking and carrying 
away personal property, the defendant cannot be allowed to prove, 
in mitigation of damages, or for any other purpose, that the act com- 
plained of was done under legal process. Womack v. Bird, 504. 

Proof of character. — It is the settled doctrine of this court, that proof 
of the prisoner’s previous good character is admissible, not only 
where a doubt exists on the other proof, but to generate a doubt of 
his guilt. Drake v. The State, 30. 

Relevancy of acts of third persons, not in defendant’s presence. — The 
conduct and acts of third persons, not in the defendant’s presence, 
on which an unfair argument to the jury might be founded, are not 
competent evidence against him, unless their relevancy is aflirma- 
tively shown. Hall v. The State, 9. 

Proof of improper intimacy between man and woman ; relevancy of evi- 
dence in rebuttal. — The prosecution having proved, for the purpose 
of showing an improper intimacy between the defendant and one 
of the female witnesses, that they were “seen at church one night 
whispering together in the back part of the congregation,’’ the de- 
fendant may prove, in rebuttal, “that other men and women in the 
crowd were whispering together.” Jb. 9. 


II. ApMISSIONS AND DECLARATIONS. 

Tar-assessor’s book ; admissibility of evidence to prove ownership of prop- 
erly. — Returns of property made to a tax-assessor, as to the owner- 
ship of property, are admissions against the party making them; but, 
as to any other person, they are mere hearsay. Wright v. Merri- 
wether’s Adm’r, 184. 

Admission by plea.— Tn ejectment by an administrator in his repre- 
sentative capacity, the plea of not guilty admits the plaintiff's right 
to sue in that character, and renders it unnecessary for him to prove 
his letters of administration. Clarke v. Clarke’s Adm’r, 498. 

Admission of administrator’s representative capacity by contract with him. 
A party who makes a contract with an administrator, thereby ad- 
mits his representative character, and cannot deny it by plea when 
sued on the contract. Liddle v. Hill’s Adm’r, 224; Erwin & Jones 
v. Hill’s Adm’r, 580. 

II. BurpeEN AND WeIGuT OF PROOF. 

Fraw/!.— Fraud cannot be presumed. It must be affirmatively proved 
by the party who asserts it. Warren, Burch & Co. v. Gabriel & Co. 
2a0; 

Damage or injury to goods. — When goods are delivered by a common 
carrier in a damaged or injured condition, the onus is on him to show 
that they were received by him in that condition, or that the injury 
occurred, without fault on his part, by the act of God or a public 
enemy. J. & W. P. Railroad Co. v. Moore, 394. 

Weight of threats as evidence.—In a criminal case, proof of mere 
threats is not sufficient to support a presumption of guilt strong 
enough to convict; yet, where there is other evidence beside the 
threats, a charge asked, which, in effect, asserts that legal proposi- 
tion, is abstract, and may, for that reason, be refused. Faulk v. The 


State, 15. 
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14. Weight of circumstantial evidence. — Where the evidence is altogether 
circumstantial, a charge asked, which asserts that, to authorize a 
conviction, “ the evidence should be as strong as the positive testi- 
mony of one credible witness, who proves the “euilt of the defendants 
beyond all reasonable doubt,” though somewhat confused, asserts a 
correct legal proposition, and its refusal is error. Faulk v. The 
Slate, 15. 


IV. JupicraL KNOWLEDGE. 
15. Public historical facts connected with late war ; meaning of word ** dol- 
lars’’ in note. — In construing contracts made here during the late 
war, the courts will take judicial notice of the facts of publi history 
as to the condition of the country and its currency at thi ut time ; and 
in an action on a promissory note payable in “dollars,” which was 
given for the price of personal property sold by an administrator 
under an order of the probate court in 1863, will receive evidence 
of a contemporaneous parol agreement between the parties, that it 
should be discharged in Contederate treasury-notes. (Overruling 
Hill v. Erwin, 44 Ala. 661.) Riddle vy. Hill’s Adm’r, 225. 2 
16, Appointment of commissioner of deeds. — The courts will take judicial 
notice of a commissioner, appointed by the governor, to take the 
acknowledgment of deeds, &c., in another state or territory. (Rev. 
Code, § 65.) Keller vy. Moore, 340. 

. Charter of municipal corporation. — The courts are bound to take 
judicial notice of the charter of a municipal corporation, and of the 
authority conferred by it. Perryman v. Greenville, 507. 
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V. OnsectTions TO EVIDENCE. 

18. Evidence admissible against only one of two defendants. — Tn an action 
against two defendants, there is no error in admitting evidence which 
is competent against one of them only: the other defendant can limit 
its effect, by a request for appropriate instructions to the jury. Esk- 
ridge & Wife v. Ditmars & Co. 245. 

19. Error without injury in admission of irrelevant evidence. — The admis- 
sion of evidence, which, when offered, is prima facie irrelevant, or 
otherwise inadmissible, is cured by the subsequent introduction of 
the necessary preliminary or connecting proof. MaeCoy v. Watson, 
466. 

20. Error without injury in ruling on evidence. — If the court erroneously 
rules, that a party cannot ask his own witness whether he has not 
made former statements inconsistent with his testimony on the trial; 
and the record shows that, notwithstanding the ruling of the court, the 
witness answered the question in the negative, and his answer went 
to the jury without objection, —this is error without injury. /lem- 
ingway v. Garth, 530. 

Same. — Allowing an improper question to be asked, though objected 
to, is error without injury, when the record does not show that it was 
answered. Gulf City Ins. Co. v. Stephens, 121. 

22. When exclusion of cumulative evidence is reversible error. — The exclu- 

sion of evidence which, thou gh cumulative only, tends to prove the 

allegations of the bill, is a rev versible err or, when the bill is dismissed 
by the chancellor on the ground of insuflicient proof, and his decree 

on the facts is not altogether satisfactory. White v. Smith, 405. 


VI. Optnton AND LEGAL CONCLUSION. 
23. To what witness may testify. — A party, testifying as a witness for him- 


self, cannot be permitted to state the intention ‘with which he entered 
into a contract. Oxford Iron Co. v. Spradley, 171. 
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her 24. Experts. — When a witness is offered as an expert, the question of his 
competency is addressed to the court; and if it appears, on his pre- 


> a 
sti liminary examination, that he has actual knowledge of the stock of 
nts goods involved in the issue, and experience in the particular trade 
pa or business to which they belong, he should be allowed to state his 
‘he opinion as to the value of the goods. Gulf City Ins. Co. v. Stephens, 
121. 
VII. Paro, AND WRITTEN. 

25. Admissibility of parol evidence to show mistake in mortgage. — When a 
al secured debt is incorrectly described in a mortgage, or the relation 
te of the parties to it is incorrectly stated, parol evidence is admissi- 
ry ble at law, as against a stranger, to identify the debt. Powell v. 
ad Young, 578. 

a 26. Same, to show meaning of ‘‘ dollars” in Confederate, contract. —In an 
or action on a promissory note payable in ‘* dollars,’’? which was given 
A for the price of personal property sold by an administrator under an 
it order of the probate court in 1863, the court will receive evidence of 
$ a contemporaneous parol agreement between the parties, that it 
should be discharged in Confederate treasury-notes. (Overruling 
ul Hill v. Erwin, 44 Ala. 661.) Riddle v. Hill’s Adm’r, 225. 
e 27. Same to show mistake in recorded survey. — In ejectment by devisees in 
is remainder, against a purchaser from the tenant for life, the lands 
having been surveyed and divided among the devisees, under the au- 
° thority of the wiil; the survey so made accurately describing the 
“ lands, except in the designation of the quarter-section in which they 


were situated, using the letters S. 2. instead of N. 2. ; held, that 
parol evidence was admissible to show the mistake in the recorded 
survey, even conceding to it the same effect as if made under pro- 
ceedings for partition, and to identify the lands sued for as those 
embraced in the survey. Doe v. Pickett, 584. 
VIII. Parties, EXAMINATION OF. 

28. Teslimony of parties as witnesses. —- When the plaintiff and defendant 

: are examined as witnesses in a civil cause (Rev. Code, § 2704), and 

) contradict each other on a material point, the testimony of one is not 
set off against that of the other; but the testimony of both must be 
considered by the jury, and subjected to the same tests as that of 
other witnesses. Wise v. Falkner, 359. 

Competency of parties as witnesses, in actions by or against surviving part- 
ners. —In an action by or against surviving partners, a party may 
testify as to conversations or transactions with the deceased partner: 
such a case does not come within the exception to the statute (Rev. 
Code, § 2704) as to suits *‘ by or against executors or administra- 
tors.”’ Bradley, Wilson & Co v. Patton, Donegan & Co, 108. 

Impeaching party as witness. — When a party takes the deposition of 
his adversary as a witness, and reads it in evidence on the trial, he 
thereby makes him his witness, and cannot afterwards impeach his 
general character for truth and veracity ; but he may, nevertheless, 
adduce other evidence of the facts to which such witness has testi- 
fied, although it may contradict his testimony. Warren, Burch § Co. 
v. Gabriel § Co. 235. 

31. To what party may testify. — A party, testifying as a witness for him- 

self, cannot be permitted to state the intention with which he entered 
into a contract. Oxford Iron Co. v. Spradley, 171. 


29. 
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1X. PRESUMPTIONS. 
32. In favor of official acts. — When a certificate of the acknowledgment 
of a deed purports to have been made in Barbour county, Alabama, 
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on the 9th of January, 1864, before “Jack Hardeman, J. P.,” and 
no proof is adduced as to his official character, the court will pre- 
sume, not that he was an oflicer of the rebel government then exist- 
ing, but that he was elected before the war, and held over. //olleman 
v. De Nyse, 95. 

33. That common law exists in another state. —In the absence of proof to 
the contrary, the common law on the subject of marriage will be pre- 
sumed to have prevailed in South Carolina forty years ago, and to 
have applied to a marriage between a free man of color and a woman 
of mixed blood, whom he had bought as a slave, and with whom he 
cohabited as his wife. J/aden v. Ivey, 381. 

34. As to extinguishment of debt, when administrator is both debtor and cred- 
itor. — As against the heirs-at-law of an intestate, seeking to enforce 
a vendor’s lien for the unpaid purchase-money of land, which was 
sold by the administrator, under an order of the probate court, for 
division, and bought by the administrator himself, a court of equity 
will not presume the payment of the debt by the administrator to 
himself, although he reported the sale to the court, and it was con- 
firmed, and he afterwards charged himself with the amount in an 
annual settlement, but in fact never paid it. Aight v. Blanton's 
Heirs, 333. 

35. Presumptions in favor of judgment.— When a judgment, rendered by 
a court of general jurisdiction, is collaterally assailed, all reasonable 
intendments and presumptions are indulged to support it ; and what- 
ever of doubt or ambiguity the record may present, is resolved in 
favor of the judgment. Falkner v. Chrisiian’s Adm’r, 495. 

. Summary proceedings ; presumptions in favor of. —In summary pro- 
ceedings by notice and motion, if the record shows that the court had 
jurisdiction, and that the parties appeared and joined issue, the 
same presumptions will be indulged in favor of the judgment, as in 
actions commenced by summons and complaint. Shouse v. Lawrence, 
559. 
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X. PRIMARY AND SECONDARY. 


7. Proof of proceedings of municipal corporation. — The book containing 
the minutes of the proceedings of a municipal corporation, is the 
best and only evidence to prove whether or not a claim was allowed 
by the council. Perryman v. Greenville, 507. 

38. Secondary evidence of deed.— In trespass for injuries to land, which 
the plaintiff purchased from the defendant, a mortgage of the prem- 
ises, executed by the plaintiff to the defendant on the same day with 
the deed, is admissible as secondary evidence of the contents of the 
deed, on proof of its loss. Gresham v. Taylor, 505. 

39. Secondary evidence of judicial proceedings before justice of the peace. — 

When the original papers, in judicial proceedings before a justice of 

the peace, are lost, they not being matters of record, secondary evi- 

dence of their contents is admissible. Zemingway v. Garth, 530. 


eo 


XI. Recorps. 


40. Proof of recorded deed. — To make the record of a deed which has 
been recorded, or a certified copy thereof, admissible evidence with- 
out further proof (Rev. Code, § 1544), it must be recorded within 
twelve months after its execution. Aeller v. Moore, 340. 

41. Authentication of transcript of record. — The city court of Montgomery 
having succeeded to the jurisdiction of the former county court, the 
clerk of that court is the legal custodian of the records of the former 
court, and authorized to certify transcripts of them. Powell v. 
Young, 518. 
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XIT. VARIANCE. 


42, In description of chancery decree. — In an action on the official bond 
of an administrator, against him and his sureties, founded on a de- 
cree in chancery, which is alleged in the complaint to have been ren- 
dered on a final settlement of his administration made by him, issue 
being joined on the plea of nul tiel record, a decree rendered against 
the administrator, on a bill filed against him by a distributee, to cor- 
rect alleged errors in a final settlement made by him in the probate 
court, is not admissible evidence. Logers’s Adm’r v. Jones, 353. 

43. In action by assignee for rent. -—If the tenant has attorned to the as- 
signee or purchaser of the reversion, the latter may declare for the 
rent as ona demise by himself; but, if there has been no attorn- 
ment, he must declare as assignee, and show in his complaint how 
his right accrued; otherwise, the variance between his pleadings and 
proof would be fatal. Wise v. Falkner, 359. 

EXECUTION. 

1. Lien. — Since the adoption of the Code of 1852 (Rev. Code, § 2873), a 
junior judgment creditor, who has kept his judgment alive by the reg- 
ular issue of executions from term to term, is entitled to priority over 
senior judgment creditors who have suffered an entire term to elapse 
without the issue of an execution, although they may have execu- 
tions in the hands of the sheriff when a sale is made under the junior 
judgment. Toney v. Wilson, 499. 

2. Same. — A judgment is not a lien on the defendant’s lands (Rev. 
Code, § 2872), until an execution has been issued on it, and placed 
in the hands of the proper officer to be executed ; and this lien only 
continues so long as executions are regularly kept up, without the 
lapse of an entire term. Mobley v. Leophart, 587. 

8. Judgments rendered during late war ; execution during provisional gov- 

ernment. — A purchaser of lands at sheriff’s sale, in 1866, during the 

existence of the provisional government in this State, under an exe- 

cution issued on a judgment of the circuit court rendered in 1862, 

has such a title as he may successfully defend at law against a sub- 

sequent purchaser at execution sale under a junior judgment. Foster 

v. Moody, 473. 

Liens of mortgage and execution issued on judgment rendered during 
war. — The lien of a mortgage made in 1866, while an execution 
was in the hands of the sheriff, issued on a judgment rendered dur- 
ing the late war, is superior to that of the execution, or of the pur- 
chaser at the execution sale. Carlisle v. Wilkins’s Adm’rs, 371. 

Title of purchaser at sheriff’s sale. — A purchaser of lands at sheriff’s 
sale, under execution on a judgment at law, acquires only the titie 
which the defendant in execution had at the time of the levy and 
sale. Foster v. Moody, 473. 

6. Same.— A purchaser at sheriff’s sale, under execution, succeeds to 
the rights of the plaintiff in execution, and may impeach at law, for 
fraud, a deed executed by the defendant, whenever the plaintiff in 
execution might do so. McCoy v. Watson, 466. 

7. Amendment of sheriff's return on fi. fa. — A sheriff's return on an exe- 

cution, made at the proper time, and correctly stating the facts then 

existing, cannot be amended by incorporating into it facts subse- 

quently occurring, with which the sheriff had no connection ; e. g., 

the payment of the purchase-money of lands sold under the execu- 

tion, by the purchaser to the plaintiff in the writ, after the return 

day. Bibb vy. Collins, 450. 

8. Same; parties to motion. — An amendment of the sheriff’s return on 
an execution, so as to make it show that the purchase-money of 
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lands sold under the writ was paid by the purchaser to the plaintiff 
in execution, if proper in other respects, should not be made in the 
absence of the sheriff who made the sale, and of the plaintiff in the 
execution. Bibb v. Collins, 450. 

9. Conveyance by sheriff, of lands sold by predecessor. — On motion for an 
order against a sheriff, requiring him to execute to the purchaser 
a conveyance of lands sold under execution by his predecessor (Rev. 
Code, § 2869), the return on the execution is conclusive, until it is 
amended, or vacated in a direct proceeding; and if such an order 
can be granted on parol proof of the fact that the purchase-money 
has been paid, it can only be when the parties to be affected by the 
fact are before the court. Jb. 450. 

10. Supersedeas of execution. — When an execution is sued out on a judg- 
ment rendered against a bankrupt prior to his discharge in bank- 
ruptey, it may be quashed and superseded on petition in the court 
from which it issued. Atcardi v. Milhous, 594. 


EXECUTORS AND ADMINISTRATORS. 


1. Executor’s powers before probate. — The rule of the common law, which 
allowed an executor, before probate of the will, to do nearly all the 
acts which he could rightfully do after probate, except the institu- 
tion and prosecution of suits, is inconsistent with our statutory pro- 
visions, and does not prevail here. Brock’s Adm’r v. Frank, 85. 

2. General grant of administration after probate of foreign will. — A will 
having been admitted to probate in common form in South Carolina, 
where the testator was domiciled at the time of his death, and after- 
wards probated in solemn form, on an issue devisavit vel non between 
the executor and heirs; a general grant of letters of administration 
in Alabama, by the probate court of a county in which a certified 
copy of the will and its probate in common form had been filed and 
recorded, made after the probate in solemn form in South Carolina, 
but before its admission to record here, is not void, but is to be 
treated as a grant of administration with the will annexed. Jb. 85. 

3. Grant of administration during late war ; action by administrator.— An 
administrator, appointed by a probate court of this State during the 
late war, cannot maintain an action in the courts of the present state 
government, by virtue of those letters alone; but if he sold property 
belonging to the estate, under orders of the probate court, taking a 
note payable to himself as administrator, and has not been discharged 
from his fiduciary responsibility, nor superseded by a subsequent ap- 
pointment, he may maintain an action on it in hisown name; and his 
subsequent appointment as administrator, pending the suit, will ena- 
ble him to enforce the collection of the judgment, and at the same 
time protect the defendant in paying it. Erwin § Jones v. Hill’s 
Adm’r, 580. 

. Devastavit by premature payment of legacy. —If an executor volun- 
tarily pays or assents to a legacy before the expiration of eighteen 
months from the grant of letters testamentary, though he acts in 
ignorance of an outstanding debt, which is afterwards presented 
within the time prescribed by law, he is guilty of a devastavit. Whit- 
fieid v. Woolf, 202. 

. Liability of executor for devastavit. — When an executor has been guilty 
of a devastavit by a premature payment of legacies, he cannot 
absolve himself from liability to creditors by showing that his co- 
executor had received assets enough to pay all the debts. /b. 202. 

. Resignation of executor pending suit.— An executor, against whom a 
suit is pending, may relieve himself from liability by resigning, set- 
tling his accounts with the proper court, and surrendering the unad- 
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EXECUTORS AND ADMINISTRATORS — Continued. 
ministered assets to a successor in the administration; but, if one of 
several co-executors can, in any case, absolve himself from liability, 
in a pending suit by a creditor, by resigning, settling his accounts, 
and surrendering to his co-executor the unadministered assets, he 
certainly cannot do so when he has been guilty of a devastavit by a 
premature payment of legacies. Whitfield v. Woolf, 202. 

7. Sale of personalty by administrator without order of probate court, or 
under void order. — A sale of personal property by an administrator, 
without an order of court, or under an order which is void for want 
of jurisdiction in the court by which it was rendered, passes no title 
to the purchaser, and no recovery can be had against him on his note 
for the purchase-money. Riddle v. Hill’s Adm’r, 224, 

8. Plea of ne unques administrator. — In an action by an administrator on 
a contract made with himself, whether he sues individually or in his 
representative capacity, ne unques administrator, is not a good plea, 
since the making of the contract with him is an admission of his 
representative character. Jb. 224. 

9. Proof of letters ; admission by pleading. — In ejectment by an adminis- 
trator in his representative capacity, the plea of not guilty admits his 
right to sue in that capacity, and renders it unnecessary for him to 
prove his letters of administration. Clarke v. Clarke’s Adm’r, 498. 

Estoppel against administrator from denying contract. — When an ad- 
ministrator sues on a note given for the price of property sold by 
him under an order of the probate court, he is estopped from deny- 
ing the validity of a contemporaneous parol agreement, set up in 
defence, that the note might be discharged in Confederate currency. 
Riddle yv. Hill’s Adm’r, 224; Erwin & Jones v. Hill’s Adm’r, 580. 

11. Judgment against executor not binding on successor.— A judgment 
against an executor is, as to a succeeding administrator de bonis non, 
res inter alios acta: it is neither binding on him, nor admissible as 
evidence against him. Graves’s Adm’r v. Flowers, 402. 

12. Allowance to executors for amount paid to heirs in compromise of con- 
tested probate of will, and for counsel fees. — Generally, an executor 
is not entitled to charge the estate with costs incurred in litigating 
the probate of the will, or money paid in compromise of a contest 
with the heirs respecting its validity ; yet, where, as in this case, he 
engaged in the litigation solely for the benefit of the legatees, who, 
being then slaves, were unable to litigate for themselves, and suc- 
ceeded thereby in securing for them their freedom and a considera- 
ble portion of the estate, he was held entitled to a credit for the 
amount paid on the compromise with the heirs, and also for reason- 
able counsel fees incurred and paid in the litigation. Raines v. 
Raines’s Executors, 237. 

13. Compensation of executors. — A bequest to two executors of $1,000 
each, ‘‘as a compensation for their services in executing the pro- 
visions” of the will, being considered wholly inadequate as com- 
pensation in this case, was construed to mean a legacy in considera- 
tion of their acceptance of the trust; and an additional allowance 
of ten per cent., for extraordinary services attending the execution 
of the trusts conferred by the will, was upheld. 6. 237. 

14, Liability of executors for debts uncollected, or collected in Confederate 
currency. — Executors are liable individually for the price of per- 
sonal property sold by them under the authority of the will and pur- 
chased by themselves, and debts which they assumed for other pur- 
chasers and failed to collect, or collected unnecessarily in Confeder- 
ate money and mingled with their own funds. Jb. 237. 

15. Form of decree against administrator on settlement. — On final settlement 
of an administrator’s accounts in the probate court, if it appears that 
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the assets in his hands consist partly of gold, and partly of currency, 
it is proper to render a decree against him, in favor of each distribu- 
tee, for his share of each kind of money, distinguishing between 
them. Lowry’s Adm’r v. Newsom & Wife, 570. 


EXEMPTIONS. 


1. 


Homestead exemption in favor of widow and minor children of insolvent 
decedent ; when established in equity against purchaser at sheriff’s sale, 
Where the lands of a defendant in execution are sold and con- 
veyed by the sheriff, ‘“ subject to homestead exemption,” after the 
defendant has filed with him a proper aflidavit, claiming as a home- 
stead a particular tract, which, though inaccurately described by num- 
bers, is sufficiently identified, and is not shown to be excessive in 
quantity or value; and the purchaser afterwards recovers the posses- 
sion, under his deed from the sheriff, in an action at law which is still 
pending, his judgment having been reversed on error; and the defend- 
ant dies, and his estate is insolvent, — his widow and minor children 
may, by bill in equity, establish their title to the homestead as against 
the purchaser, and have his deed from the sheriff declared inoperative 
and void as to that portion of the land. Andrews v. Melton, 400. 


2. Homestead exemption ; affidavit and claim. — It is not necessary to the 


3. 


4. 


5. 


6. 


validity of a claim of homestead exemption, when sought to be estab- 
lished in equity against a purchaser with notice, that the affidavit 
claiming it should describe the land accurately, either by the num- 
bers of the government surveys, or by metes and bounds; it is suffi- 
cient to describe it by any identifying name or objects; the metes 
and bounds, quantity, and value, may be afterwards ascertained, 
when necessary, independently of the claimant. Jb. 400. 

Compensation for improvements ; when not allowed to purchaser at sher- 
iff’s sale. — A purchaser of land at sheriff’s sale, who buys with 
notice of an asserted claim by the defendant to a homestead exemp- 
tion, and whose deed recites that the land was sold ‘ subject to 
homestead exemption,’’ cannot claim compensation for valuable im- 
provements erected by him on the land, when the claim of exemption 
is enforced against him in equity at the suit of the widow and minor 
children of the deceased defendant. /b. 400. 

Widow’s right to property exempt from administration. — Before the final 
settlement of the solvent estate of the deceased husband, the claim 
of his widow to the property of his estate exempted from administra- 
tion is not affected by the fact that she has a statutory separate es- 
tate. Thompson’s Adm’r v. Thompson, 493. 

Children’s right to exempt property. — Under the act approved April 
23, 1873, entitled “‘ An act to regulate property exempted from sale 
for the payment of debts,” only children under twenty-one years of 
age can claim an interest in the exempt personal property. /b. 493. 

Extent of exemption. — The said act of 1873, unlike the statute which 
it repealed (Rev. Code, § 2061), does not exempt the personal prop- 
erty which it reserves from administration, from the claims of heirs, 
distributees, and legatees. /b. 493. 


7. Jurisdiction of probate court to allot exempt property. — Under the con- 


stitutional grant to the probate court of jurisdiction ‘ for orphans’ 
business,” that court may entertain jurisdiction of a petition by a 
decedent’s widow or child, for the allotment and appraisement of 
personal property, under the act approved April 23, 1873, as exempt 
from administration. Jb. 493. 


8. Exemption of officer’s costs. — Fees due to a justice of the peace, as a 


art of the costs in a civil cause tried before him, may be claimed by 

im as exempt from execution; and when so claimed, the sheriff 
cannot retain and apply them to the satisfaction of an execution in 
his hands against the justice. Dane v. Loomis, 487. 
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9. Exemption of partnership property ; misjoinder of plaintiffs. —If part- 
nership property is levied on, and each partner asserts a claim of 
exemption to his interest therein, their joint interest in the property 
is thereby severed, and they cannot maintain a joint action against 
the attaching plaintiffs for selling the property under the levy. 
Giovanni v. First National Bank, 176. 

10. Exemption of factories, machinery, §c., from taxation. — The act ap- 
proved April 23, 1873, entitled “ An act for the encouragement of 
mining, manufacturing, industrial, mechanical, and commercial pur- 
suits within the State of Alabama” (Sess. Acts 1872-3, pp. 72-4), 
was intended to exempt from taxation, for the period therein pre- 
scribed, not factories, buildings, machinery, &c., already erected and 
in use, but such as were then in process of erection, and such as 
might be afterwards erected within the period specified; and the first 
section of said act, which contains an evident mistake in the use of 
the words ‘‘ before erected and used,” must be read as if those words 
were omitted, or as if the word ‘‘ not’’ were inserted before them. 
Baugh, Kennedy & Co. v. Ryan, 212. 


EXTINGUISHMENT. See Payment, 1. 


FACTORS. See Commission MERCHANTS. 
FERRIES. 

1. Ferry franchise ; validity of order granting. — An order of the commis- 
sioners’ court, granting a license to establish a ferry (Rev. Code, 
§§ 1383-87), is not void, because it fails to show that the grantee is 
the owner of one or both of the banks of the river on which the 
ferry is located, or that the prior right of such owner has been di- 
vested. Collins v. Ewing, 101. 

2. Same ; conclusiveness of. —The grant of a license to establish a ferry 
is complete, when a definite order has been made, and the required 
bond has been executed ; and when thus completed, it cannot be col- 
laterally assailed for fraud, nor revoked in favor of another person 
as having a better right. Jb. 101. 


FERTILIZERS. 
Contract for sale of fertilizers without inspection. —The act approved 
March 8, 1871, requiring the inspection of all fertilizers offered for 
sale, by inspectors appointed for that purpose, and punishing as a 
misdemeanor the sale of any fertilizer which had not been inspected 
(Sess, Acts 1870-71, p. 68), was not intended to suspend the sale of 
fertilizers until the appointment and qualification of the inspectors; 
and since penal statutes do not take effect for thirty days after the 
adjournment of the legislature by which they are adopted (Rev. 
Code, § 3544), a sale of fertilizers which had not been inspected, 
made within thirty days after the passage of that statute, is not void 
as against public policy. Armstrong v. Bufford, 410. 
FIXTURES. 
What are fixtures. — A gin, gin band, and roller are not fixtures, as 
between vendor and purchaser. What is a fixture, is sometimes 
a mixed question of law and fact. Gresham v. Taylor, 506. 


FRAUD. 
1. Proof of fraud. — Fraud cannot be presumed, but must be proved by 
the party asserting it. Warren, Burch & Co. vy. Gabriel §& Co. 235. 
2. When creditor may impeach deed for fraud. — Before a creditor can im- 
peach at law, on the ground of fraud, a deed executed by his debtor, 
he must show a lien created by a valid judgment and execution. 
McCoy v. Watson, 466. 


As to equitable relief against fraud, see title CHANCERY. 
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FRAUDS, STATUTE OF. 

1. Contract for sale of lands. — A parol contract between the purchaser 
of lands and his son, under which the latter paid the balance of pur- 
chase-money due to the vendor, as ascertained by a decree in chan- 
cery enforcing the vendor’s lien, and took a deed to himself from the 
vendor, and received the possession from his father, who was to be 
allowed to retain a part of the land during his life, free of rent, is not 
within the statute of frauds. Rev. Code, § 1862, cl. 6. White y, 
Smith, 405. 

2. Executory and executed contracts.— The statute of frauds, requiring 
certain contracts to be reduced to writing, applies only to executory 
contracts; and if the parties to a contract have voluntarily executed 
it, a stranger cannot be heard to question its validity under the stat- 
ute. Gafford v. Stearns, 434. 

. Verbal agreement for lien on crop, between landlord and tenant, or be- 
tween tenants in common. — A verbal agreement between landlord 
and tenant, that the landlord shall have a lien on the tenant's crop 
for supplies furnished him, or a similar agreement between two ten- 
ants in common, is not obnoxious to any provision of the statute of 
frauds (Rev. Code, § 1862), but is valid and operative against all 
persons except bond fide purchasers without notice. /b. 434. 

- Who is purchaser for valuable consideration. — A creditor, who accepts 
from his debtor an absolute conveyance of land in payment of a pre- 
existing debt, is a purchaser for valuable consideration (Rev. Code, 
§§ 1557-58), and, as such, is entitled to protection against an unre- 
corded mortgage. Saffold v. Wade’s Executor, 215. 

. Same. — When a mortgage is taken as a security for the payment of 
an antecedent debt due from the mortgagor to the mortgagee, the 
latter does not occupy the position of a bond fide purchaser without 
notice, but is affected with all the equities binding on the mortgagor 
himself. Gafford vy. Stearns, 434. 

. Same. — A creditor, who takes a mortgage as security for a preéxist- 
ing debt, cannot claim protection against an outstanding vendor's 
lien, as a purchaser for valuable consideration without notice, al- 
though he extended his debt, and discontinued a pending suit. Pep- 
per & Co. v. George, 190. 

» Voluntary conveyance. — A gift, or voluntary conveyance, by a hus- 
band to his wife, if not made with a fraudulent intent, can only be 
set aside at the suit of existing creditors. Davidson v. Lanier, 318. 
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GARNISHMENT. 

1. Security for costs ; when defendant cannot move to dismiss for want of. 
When a garnishment is sued out on a judgment, and the judgment 
debtor has not intervened for the purpose of contesting the gar- 
nishee’s answer (Rev. Code, § 2975), he cannot move to dismiss the 
garnishment for want of security tor costs. Edmondson vy. De Kalb 
County, 103. 

2. Garnishment against county treasurer, as debtor of county. — A garnish- 
ment does not lie against a county treasurer, to subject the funds in 
his hands, in his official capacity, to the satisfaction of a judgment 
against the county. Jb. 103. 


GIFT. 
1. Delivery. — To constitute a valid gift of money by a husband to his 
wife, delivery must be shown. /aygood vy. Marlowe, 478. 
2. Validity. — A gift, or voluntary conveyance, by a husband to his wife, 
if not made with a fraudulent intent, can only be set aside at the suit 
of existing creditors. Davidson v. Lanier, 318. 
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GUARDIAN AND WARD. 

1. Sale of infant’s lands by guardian, under order of probate court ; when 
title passes~to purchaser. — When an infant’s lands are sold by his 
guardian, under an order of the probate court, for reinvestment (Rev. 
Code, § 3436), the title is not divested out of him, until the court 
has ordered a deed to be made to the purchaser, and a conveyance 
has been actually executed to him; and until the title has been thus 
divested, the infant may recover in ejectment against the purchaser, 
notwithstanding the confirmation of the sale, and the payment of the 
purchase-money. Doe, ex dem. Hudgens v. Jackson, 514. 

2. Same ; description of lands in petition ; notice of sale. — If the petition 
for the sale avers the ownership of the lands to be in the infant, and 
shows that they are situated within the county, this is sufficient to 
sustain the jurisdiction of the court, without a designation of the 
township and range, or other description; and when the jurisdiction 
of the court has attached, the validity of the sale is not affected, 
when collaterally assailed, by the fact that only three weeks’ notice 
of the sale, instead of forty days, was required to be given. Ib. 
514, 

3. Restatement of guardian’s accounts in chancery. — Under a bill in chan- 
cery to revise and correct errors in a probate decree, rendered on the 
final settlement of a guardian’s accounts, the corrections ought to be 
confined to the errors specifically pointed out, unless the settlement 
is fraught with error; and actual transactions, made in good faith, 
and not shown to work positive injustice, ought not to be set aside 
capriciously, because the opinions of witnesses may raise doubts as 
to their propriety. Monnin v. Beroujon & Wife, 196. 

4. Allowance to quardian for ward’s board. — If the ward resided with her 
guardian during the war, he is entitled to an allowance for the rea- 
sonable value of her board in lawful money; but, in ascertaining this 
value, it is not proper to find the price in Confederate currency, and 
reduce that to its value in gold or United States currency. Jb. 
196. 

5. Receipts and disbursements of Confederate money.— Receipts of Con- 
federate currency by the guardian should be set off against his dis- 
bursements in the same currency; and any excess of such disburse- 
ments should be credited to the guardian at its value in United 
States currency at the time. Jb. 196. 

6. What errors may be corrected in chancery ; and what is fault or negli- 
gence. — The statement of the guardian’s accounts in such manner as 
to charge the ward in lawful money with the Confederate prices of 
articles bought for her, and to set off Confederate money beyond his 
receipts of such currency against debits in lawful money, is such an 
error as authorizes a resort to chancery for correction; -and when the 
settlement was made in 1868, no presumption of fault or neglect on 
the part of the ward can be indulged, since the sta/us of Confederate 
currency was at that time an unsettled question. /b. 196. 

7. Conclusiveness of probate decree, rendered by agreement. — A writing, 
signed by the ward and her husband, certifying that they have ex- 
amined the accounts of her guardian, as filed by him for settlement 
with the probate court, and have found them correct, and that they 
desire the court to approve them as stated, does not estop them 
from afterwards maintaining a bill in chancery (Rev. Code, § 2274, 
2151) to correct errors of law and fact in the settlement. Jb. 
196, 

8. Final settlement of quardian’s accounts ; conclusiveness of. — When the 
record shows a final settlement of a guardian’s accounts in the pro- 
bate court, by which he is discharged, that court cannot, on a petition 
subsequently filed by the administrator of the deceased ward, disre- 
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gard and ignore such settlement, and render another decree against 
the guardian on an ex parte statement of his accounts: the former 
settlement is conclusive, until it is reversed on error or set aside ag 
void in a direct proceeding for that purpose, and it is not necessary 
that it should be pleaded in bar of the subsequent application. Foust 
v. Chamblee’s Adm’r, 75. 

9. Parties to probate decree. — On final settlement of a guardian’s accounts, 
after the death of the ward, and after the grant of letters of admin- 
istration on his estate, if the record shows that due notice to the ad- 
ministrator was given by publication, although he did not appear, 
the appointment of a guardian ad litem for the deceased ward is 
mere surplusage, and the decree is not void for the want of proper 
parties. Jb. 75. 

10. Record of guardianship.— The entire record of a guardianship in the 
probate court constitutes but one cause; and in dealing with that 
cause, the court is bound to look at every part of the record. Jb. 75, 


HABEAS CORPUS. 


1. Jurisdiction of circuit judge. — A circuit judge has jurisdiction to grant 
a habeas corpus, on behalf of a person restrained of his liberty; and 
although he would have no power to discharge the prisoner, if it ap- 
peared on the hearing that he was confined under the judgment or 
sentence of a court of competent jurisdiction, and an order of dis- 
charge by him would be void, yet this court will not presume, in ad- 
vance of the hearing, that he will render an improper decision, nor 
restrain his action by prohibition. The State, ex rel Brooks, 60. 

2. When discharge cannot be had. — When a person is in custody or con- 
finement under the final judgment of a court of competent jurisdic- 
tion, he cannot be discharged on habeas corpus, on account of mere 
errors or irregularities, however gross, in the proceedings connected 
with the judgment. Lx parte Henry Sam, 34. 

8. When not proper remedy. — Habeas corpus is not the proper remedy to 
test the right to the custody of a bastard child, whose mother is dead. 
Matthews v. Hobbs, 210. 

HOMICIDE. See Criminau Law, 12-15. 
HUSBAND AND WIFE. 

1. How husband may sue for rents, &c., of wife’s statutory separate estate. — 
In an action to recover the rents, income, and profits of the wife’s 
statutory separate estate (Rev. Code, §§ 2372, 2525), the husband is 
not bound to sue individually, but may sue ‘‘ as trustee of his wife.” 
Bentley & Co. v. Simmons, 165. 

2. Liability of wife’s statutory separate estate for necessaries. — The wife’s 
statutory separate estate, consisting of a house and lot worth some- 
thing more than $3,000, cannot be charged with the value of ‘ win- 
dow-sashes, blinds, doors, ventilators, and window-glass,” costing 
about $230, which were bought by the husband, and used in complet- 
ing a house on the wife’s lot, he being insolvent. Lobman v. Ken- 
nedy, 163. 

3. Sane. — The wife’s statutory separate estate is liable for house rent 
(Rev. Code, § 2376), if it was necessary for the family, and suitable 
to their degree and condition in life. But these conditions must con- 
cur, and must be found by the jury from the facts proved. A charge 
which assumes that there can be no necessity to rent when the wife 

owns a suitable house of her own, and a charge which, ignoring her 
ownership of another house, makes the liability of her estate depend 
on the suitableness of the rented house, are equally erroneous ; but, 
in determining the question of necessity, the tact that the husband 
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owns a dwelling-house in another State is not a proper subject of con- 
sideration by the jury. Wright & Wife v. Merriwether’s Adm’r, 183. 


4. Same. — Household furniture, sold and delivered to the husband, suit- 
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able to the degree and condition in life of the family, is a proper 
charge against the wife’s statutory separate estate (Rev. Code, § 
2736), but a pleasure carriage is not. Askridge & Wife v. Ditmars 
& Co. 245. 


Action against husband and wife, for necessaries ; publication against 


non-resident defendant. — The act approved April 23, 1873, amend- 
ing section 2376 of the Revised Code, by providing for publication 
against a non-resident defendant, husband or wife (Sess. Acts 1872-3, 
p- 113), is a remedial statute, and applies to actions pending at the 
time of its passage. Jb. 245. 


Same ; sufficiency of complaint in averment of marriage. — An averment 


that the defendants, at the time of the sale and delivery of the goods, 
“ were living together as man and wife in lawful wedlock,” is a suffi- 
cient averment that they were married. Jb. 245. 


Same ; joinder of counts. — In an action against husband and wife, the 


complaint is not demurrable for a misjoinder of counts, because it 
unites a count on a bill of exchange drawn by the defendants, not 
describing them as husband and wife, with a count for articles of com- 
fort and support of the household, for which it seeks to charge the 
wife’s statutory separate estate. Jb. 245. 


Same ; replication to plea of coverture. — To a plea of coverture by the 


wife, interposed as a defence to a count against husband and wife on 
a bill of exchange, it is not a good replication, that the consideration 
of the bill was necessaries for which the separate estate of the wife 
is liable. Jb. 245. 


Same ; sufficiency of complaint, in averment of wife’s separate estate. — 


In such action, an averment in the complaint that the wife ‘‘has a 
separate estate, created by deed or will of H. M.,’’ in certain lands 
which are particularly described, and in which it is averred that she 
has “ an undivided interest consisting of a child’s part,’’ is sufficient 
to show that her estate is held under the statute, when no objection 
was raised to the complaint in the court below. Starke § Wife v. 
Malone & Foote, 169. 


Form of judgment against wife’s separate estate. —In an action against 


husband and wife, for necessary family supplies furnished to them 
(Rev. Code, § 2376), the complaint specifying and describing the 
property of which the wife’s separate estate consists, a judgment on 
verdict in favor of the plaintiffs, with the words added, ‘‘ for which 
let execution issue, and against the separate estate of the said E. C.,” 
the wife, is sufficiently formal. 0. 169. 


Competency of wife as witness for husband.—In detinue against the 


husband, for a watch and chain, which his wife received from the 
plaintiff in pawn or pledge, as a security for money loaned by her to 
him, his wife is a competent witness for the defendant, to prove what 
contract she made with the plaintiff, and that she acted as her hus- 
band’s agent in making it. Sumner v. Cooke, 521. 


Wife's separate estate ; how created, and when protected against pur- 


chaser from husband’s administrator. — At common law, the wife 
might, with the consent of her husband, acquire a separate estate in 
her own earnings, or in gifts from her friends; and if the money so 
acquired, or money furnished for her by her husband, is invested in 
land, and the legal title taken in the name of another person, a court 
of equity will, after the death of the husband, enforce the trust 
against a purchaser from his administrator, and decree a divestiture 
of the legal title. Haden v. Ivey, 381. 
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13. Adverse possession, as between husband and wife and purchaser from 


husband’s administrator. — An administrator, who enters into the 
possession of land of which his intestate was possessed at the time 
of his death, has no other or greater title than the intestate had, and 
cannot convey any greater title to a purchaser at a sale made under 
an order of the probate court ; and if the legal title was in another 
person, who bought it with funds belonging to the wife, or furnished 
by the husband for her, holding it for her, and asserting no title in 
himself, the purchaser cannot make out a title under the statute of 
limitations, by adding such possession to his own. J/aden v. Ivey, 381. 


14. Validity of marriage between persons of mixed blood. — The courts of 


this State will now recognize as valid a marriage between a free man 
of color and a woman of mixed blood, whom he had bought as a 
slave, on proof that the parties lived together as man and wife for 
forty years, first in South Carolina, and afterwards in Alabama, and 
that the husband, on his death in 1860, recognized the relation in 
his will, and sought to protect and provide for the woman as his 
wife. /b. 381. 

Conveyance by wife, under power in deed. — Where the wife holds 
property under a deed of gift from her husband, by which it is con- 
veyed to her and her children jointly, with a power to her, as guar- 
dian or trustee, to “make sale of each and all said property, when- 
ever she may see proper to do so, and appropriate the same for the 
general good of the children and herself as a family ;” a deed exe- 
cuted by her, and acknowledged before a proper oflicer, and to which 
the husband’s name is also signed, though he is not named in the 
deed as a party, is sufficient to pass the title to the property. JJolle- 
man v. De Nyse, 95. 


16. Conveyance by husband, during coverture, to wife and children. — Under 


the statutes of this State, securing and regulating the separate estates 
of married women (Rev. Code, §§ 2370-88), the husband may law- 
fully convey property, by deed of gift, to the wife directly, or to her 
and her children; and he may incorporate in such deed a provision 
in these words: ‘* But I, the said E. C. H., may still remain as agent 
or guardian for said parties, not claiming any interest or part of said 
property, or any increase therefrom, only by consent of my said wife, 
who I constitute as legal guardian of her own children, until I ap- 
point another, or she sees proper to choose another for herself or the 
children, and allowing her the entire privilege of making sale of each 
and all said property, whenever she may see proper to do so, and 
appropriate the same for the general good of the children and herself 
as a family.’ Jb. 95. 


17. Purchase of lands by husband, in name of wife, or with her money, and 


mortgage for unpaid balance ; rights of respective parties under con- 
tract. — If lands are bought by the husband, and a conveyance taken 
in the name of his wife, a cash payment being made with money be- 
longing to her statutory separate estate, and a mortgage on the land 
given by both husband and wife for the unpaid balance; the wife 
may, under the authority of Cowles v. Marks (47 Ala. 612), rescind 
the contract, and recover back her money ; but, if the contract was 
made with the husband alone, and the vendor had no notice of the 
wife’s claim to the money, his equity under his mortgage would be 
superior to hers; and if she claims the money as a donation from her 
husband, and it is shown to have been advanced to him by his em- 
ployers out of his future earnings, she must show that the gift was 
perfected by delivery, and that the vendor had notice of her rights. 
Haygood v. Marlowe, 478. 


18. Purchase of lands by husband for wife. —If the husband is indebted 











INDEX. 651 


HUSBAND AND WIFE — Continued. 

to the wife for moneys belonging to her statutory separate estate, 
which he has received and used, he may lawfully purchase and pay 
for lands, and take the title in her name, in payment of such indebt- 
edness ; and a court of equity will uphold the transaction as against 
his creditors. Davidson v. Lanier, 318. 

19. Gift by husband to wife. — A gift, or voluntary conveyance, by a hus- 
band to his wife, if not made with a fraudulent intent, can only be 
set aside at the suit of existing creditors. Jb. 318. 

20. Equitable right of retainer. —If the husband is indebted to the wife, 
for moneys belonging to her statutory separate estate which he has 
received and used, and she has in her possession moneys belonging 
to him, which his creditors seek to reach, a court of equity will allow 
her to retain the amount of her own debt. Jb. 318. 

. Mortgage by husband and wife of statutory separate estate. — Under the 
statutes regulating the separate estates of married women, as judi- 
cially construed by this court, a married woman cannot, by joining 
with her husband in a mortgage of lands belonging to her statutory 
separate estate, to secure a debt contracted by her husband, impose 
any liability upon herself personally, or upon her property. Jb. 318. 

22. Purchase of lands by wife, at sale under chancery decree. — A married 

woman may, with the consent and concurrence of her husband, be- 
come the purchaser of lands sold under a decree in chancery, or be 
substituted in the place of the purchaser at the sale; and may, 
jointly with her husband, execute her notes for the purchase-money, 
with a mortgage on the lands to secure their payment, as required 
by the terms of the decree; and if the sale is reported in her name 
as purchaser, and is confirmed by the court, and she enters into the 
possession of the land, and retains it until default is made in the pay- 
ment of the purchase-money, she cannot resist a bill to foreclose the 
mortgage, or to enforce the vendor’s lien, on the ground of her in- 
capacity to make the contract. Cowles §& Wife v. Pollard, 445. 


INDICTMENT. See Criminat Law, 16-20. 
INFANTS. 

1. Estoppel en pais, against and in favor of infant; when cause of action 
accrues. — Since estoppels must be mutual, and an infant cannot be 
bound by an estoppel en pais, so he cannot claim the benefit of such 
estoppel against an adult; consequently, when an infant sues to 
enforce a right of action, springing out of the performance of acts 
which constitute an estoppel en pais, the cause of action in his favor 
accrues, and the statute of limitations begins to run against him, 
not from the time when the acts occurred, but from the subse- 
quent time when he attained his majority and failed to disaffirm 
am Montgomery v. Gordon, 377. 

2. Sale of infant’s lands by guardian, under order of probate court ; when 
title passes to purchaser. — When an infant’s lands are sold by his 
guardian, under an order of the probate court, for reinvestment 
(Rev. Code, § 2436), the title is not divested out of him, until the 
court has ordered a deed to be made to the purchaser, and a con- 
veyance has been actually executed to him; and until the title has 
been thus divested, the infant may recover in ejectment against the 
purchaser, notwithstanding the confirmation of the sale, and the pay- 
ment of the purchase-money. Doe, ex dem. Hudgens v. Jackson, 
514, 

3. Same; description of lands in petition; notice of sale. —If the peti- 
tion for the sale avers the ownership of the lands to be in the in- 
fant, and shows that they are situated within the county, this is 
sufficient to sustain the jurisdiction of the court, without a designa- 
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tion of the township and range, or other description ; and when the 
jurisdiction of the court has attached, the validity of the sale is not 
affected, when collaterally assailed, by the fact that only three weeks’ 
notice of the sale, instead of forty days, was required to be given. 
Doe, ex dem. Hudgens v. Jackson, 514. 


INSOLVENT ESTATES. 

1. Forfeiture of debt not duly filed. — A claim against an insolvent 
estate, not duly filed within nine months after the declaration of in- 
solvency (Rev. Code, § 2196), is ‘ forever barred” and destroyed as 
a subsisting debt. Watson v. Rose’s Executors, 292. 

2. Certifying decree or judgment to probate court.— When a decree in 
chancery is rendered against the administrator of an estate which 
has been declared insolvent, it is the right of the plaintiff in the 
decree to have it certified to the probate court (Rev. Code, § 2209), 
since he can have no execution on it; and the administrator, not 
being injured by the failure or refusal of the court to certify it, if he 
is protected by the decree from an execution, cannot complain on 
error of such failure or refusal. Dudley v. Witter, 456. 

3. Parties to settlement.— On the settlement and distribution of an insol- 
vent estate, the only proper parties are the administrator de bonis 
non, in his official capacity, on the one side, and the creditors whose 
claims have been allowed, or their assignees, on the other; and 
where some of the claims against the estate, regularly filed, and not 
objected to, are decrees of the probate court of another county, in 
favor of several wards, rendered on a final settlement of the dece- 
dent’s guardianship by his executor, who is also the administrator 
of his insolvent estate, the court has no power to allow him to re- 
tain, out of the amount distributed and allowed on these decrees, for 
moneys advanced by him individually to the wards after the death 
of the guardian, and before the settlement of his guardianship, nor 
to substitute him as a creditor in place of the wards; nor to allow 
him to deduct the amount of his advances from the sum to be dis- 
tributed among the wards, although the moneys were advanced 
under an agreement with the succeeding guardian that this should 
be done. Baker’s Adm’r vy. Wood, 345. 


INSURANCE. 

Value of insured stock of goods ; how proved. —In an action on a policy 
of insurance, to recover the loss on a stock of goods destroyed by fire, 
a former policy on the same stock, which was shown to the insurance 
company when the new policy was effected, is competent evidence 
to prove the value of the goods at that time, and, in connection with 
proof that the quantity and value of the goods remained about the 
same up to the time of the fire, to show their value when destroyed. 
Gulf City Ins. Co. v. Stephens, 121. 


INTEREST. 
On claim audited and allowed by commissioners’ court.— A claim against 
a county, audited and allowed by the commissioners’ court (Rev. 
Code, §§ 907, 930), does not bear interest from the day of its allow- 
ance, nor from the day of its registration. Vincent v. Gilmer’s Ex- 
ecutor, 387. 
INTERNAL REVENUE. 

1. Unstamped note ; admissibility as evidence. — A promissory note executed 
in this State in 1863, and on which the suit is founded, is admissible 
evidence, although no internal revenue stamp is aflixed to it, if no 
intentional evasion of the stamp duty is shown. Ozford Iron Co. v. 
Spradley, 171. 
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2. Same. —An instrument which is not stamped, although it comes within 
the provisions of the internal revenue laws of the United States, 
should be received in evidence, unless there is proof that the failure 
to stamp it was with a design to evade the payment of the stamp 
duty. Perryman v. Greenville, 507. 

3. Who may affix and cancel stamp.— Under the second proviso to the 
158th section of the internal revenue law of the United States, which 
was of force on the 29th August, 1871, only the collector of the 
proper district can aflix and cancel the stamps on a writing, which 
was not properly stamped at the time of its execution; the * assist- 
ant assessor” has no such power. Miller v. Underwood, 453. 


JUDGMENTS AND DECREES. 

1. Amendment of judgment nunc pro tunc.— A judgment cannot be 
amended nunc pro tune by reference to an agreement of the parties, 
which has not been made a part of the record. Coker v. Patty’s 
Heirs, 511. 

2. Foreign judgments. — A foreign judgment creditor, asking the aid of 
a court of equity here, occupies the position of a general creditor 
only, and not of a judgment creditor. Saffold v. Wade’s Executor, 
214. 

3. Judgment against county; how collected. — On a judgment against a 
county, neither an execution nor a garnishment can be sued out ; 
but the judgment must be filed as a claim against the county, and if 
not paid, the creditor has his remedy by motion against the county 
treasurer and the sureties on his official bond, or by mandamus 
against the commissioners’ court in a proper case. Edmondson v. 
De Kalb County, 1038. 

4, Judgment in favor of deceased plaintiff.— Although a judgment in 
favor of a deceased plaintiff, when it cannot by relation be referred 
back to a day previous to his death, is void; yet, in an action on a 
judgment rendered in a suit by an administrator in his representative 
character, a suggestion on the record, prior to the term at which the 
judgment was rendered, of the plaintiff’s death, with leave to revive 
in favor of his suecessor when known, will be presumed to be a cler- 
ical error, or to have been subsequently ascertained to be unfounded 
in fact, when the record shows that the parties afterwards appeared, 
and that the defendant withdrew his pleas, and suffered judgment to 
go by nil dicit. Falkner v. Christian’s Adm’r, 495. 

5. Judgment against partnership. — A judgment against a partnership 
binds only the partnership property (Rev. Code, § 2538), and an ex- 
ecution issued on it does not authorize a levy and sale of property 
belonging to one of the partners individually. McCoy v. Watson, 
466. 

6. Form of judgment against two, when one only appears and pleads. — 
In an action against two defendants, both of whom are served with 
process, if only one appears and pleads, and judgment on verdict is 
rendered against both, this is a mere formal defect (Rev. Code, 
§ 2811), which will not work a reversal, if the complaint contains a 
substantial cause of action. J/. & M. Railroad Co. v. Smith, 329. 

7. Form of judgment against wife's separate estate. —In an action against 
husband and wife, for necessary family supplies furnished to them 
(Rev. Code, § 2376), the complaint specifying and describing the 
property of which the wife’s separate estate consists, a judgment on 
verdict in favor of the plaintiffs, with the words added, ‘ for which 
let execution issue, and against the separate estate of the said E. 
C.,” the wife, is sufliciently formal. Starke & Wife v. Malone & 
Foote, 169. 
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8. Judgments rendered during late war. — Following the decision of the 


supreme court of the United States (Horn v. “Lockhart, 17 Wallace, 
570), this court now holds, that judgments rendered by the courts of 
this State during the war, ‘‘so far as they did not impair, or tend to 
impair, the supremacy of ‘the national authority, or the rights of citi- 
zens under the constitution, are to be treated as "valid and binding.” 
Tarver v. Tankersley, 309; Powell v. Young, 578; Riddle v. Hill’s 
Adm’r, 224. 


9. Same. — A judgment rendered by a probate court in 1863, on final set- 


10. 


tlement of a guardian’s accounts, is not void because rendered by a 
rebel court, but is conclusive and binding, until set aside or reversed, 
and is a bar to any subsequent decree. “Foust v. Chamblee’s Adm’ r, 
aa. 


Same ; executions during provisional government. — A purchaser of lands 


in 1866, during the existence of the provisional government in Ala- 
bama, under an execution issued on a judgment of the circuit court 
rendered in 1862, has such a title as i. may successfully defend at 
law against a subsequent purchaser under execution on a junior judg- 
ment. J’oster v. Moody, 473. 


11. Same ; liens of execution and subsequent mortgage. — The lien of a 


“~e 


13. 


14. 


mortgage, made and recorded in 1866, while an execution was in the 
hands of the sheriff, issued on a judgment rendered during the late 
war, is superior to that of the execution, or of the purchaser at the 
execution sale. Carlisle v. Wilkins’s Adm’rs, 371. 


Lien of judgment and execution. — A judgment is not a lien on the 


defendant’s lands (Rev. Code, § 2872), until an execution has been 
issued on it, and placed in the hands of the proper officer to be exe- 
cuted; and this lien only continues so long as executions are regu- 
larly kept up, without the lapse of an entire term. Mobley v. Leop- 
hart, 587. 


Judgment against executor not binding on successor.— A judgment 


against an executor is, as to a succeeding administrator de bonis non, 
res inter alios acta: it is neither binding on him, nor admissible as 
evidence against him. Graves’s Adm’r v. Flowers, 402. 


Conclusiveness of chancery decree foreclosing mortgage. — A decree in 


chancery, foreclosing a mortgage given for the purchase-money of 
land, is conclusive, not only of the defences which were actually set 
up and adjudicated, but of every other defence affecting the justice 
and equity of the decree which might have been set up ; and such a 
decree having been settled by compromise, and a new note and mort- 
gage given on the same land, the defendant cannot, in the absence of 
fraud, set up in defence of a second foreclosure suit any facts which 
would have constituted a good defence to the first suit, except on 
such a showing as would entitle him to a bill of review. Murrell v. 
Smith, 301. 


15. Final settlement of guardian’s accounts ; conclusiveness of. — When the 


record shows a final settlement of a guardian’s accounts in the pro- 
bate court, by which he is discharged, that court cannot, on a peti- 
tion subsequently filed by the administrator of the deceased ward, 
disregard and ignore such settlement, and render another decree 
against the guardian on an ex parte statement of his accounts : the 
former settlement is conclusive, until it is reversed on error or set 
aside as void in a direct proceeding for that purpose, and it is not 
necessary that it should be pleaded in bar of the subsequent applica- 
tion. Foust v. Chamblee’s Adm’r, 75. 


16. Parties to probate decree. — On final settlement of a guardian’s ac- 


counts, after the death of the ward, and after the grant of letters of 
administration on his estate, if the record shows that due notice to 
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the administrator was given by publication, although he did not ap- 
pear, the appointment of a guardian ad litem for the deceased ward 
is mere surplusage, and the decree is not void for the want of proper 
parties. Foust v. Chamblee’s Adm’r, 75. 

17. Conclusiveness of probate decree, affirmed on error, refusing to set aside 
sale of decedent’s lands for want of jurisdiction.— A decree of the 
probate court, affirmed by this court on appeal, refusing to set aside 
a sale of a decedent’s land, under an order of said probate court in 
1863, as void for want of jurisdiction, is a bar to a bill in chancery 
subsequently filed by the same parties, which seeks to set aside the 
sale on the ground of fraud, and relies, as proof of fraud, on the 
same facts then set up, with others, as showing want of jurisdic- 
tion, — to wit, the sale for cash in 1863, payment in Confederate 
currency, the purchase of part of the lands by the administrator, 
who had no interest in the estate, and of another part by the probate 
judge who made the order, and who afterwards confirmed the sale, 
and the want of notice to some of the parties. Balkumv. Satcher, 81. 

18. Conclusiveness of probate decree, rendered by agreement. — A writing, 
signed by the ward and her husband, certifying that they have exam- 
ined the accounts of her guardian, as filed by him for settlement with 
the probate court, and have found them correct, and that they desire 
the court to approve them as stated, does not estop them from after- 
wards maintaining a bill in chancery (Rev. Code, §§ 2274, 2451) to 
correct errors of fact and law in the settlement. Monnin v. Beroujon 
& Wife, 196. 

19. Conclusiveness of probate decree on final settlement of decedent’s es- 
tate. — A decree of the probate court, rendered on the final settle- 
ment of an intestate’s estate at the instance of the administrator, 
which ascertains each distributee’s share of the assets remaining in 
the hands of the administrator, renders decrees against the adminis- 
trator for the several sums thus ascertained, and recites payment of 
these several sums by the administrator, either to the distributees or 
their guardians, and that thereby the decrees are satisfied and dis- 
charged, — is final and conclusive, and may be pleaded in bar of a 
citation to make another settlement, although it does not order that 
the administrator be discharged. Tarver v. Tankers/ey, 309. 

20. Form of decree against administrator on settlement. — On final settle- 
ment of an administrator’s accounts in the probate court, if it ap- 
pears that the assets in his hands consist partly of gold, and partly 
of currency, it is proper to render a decree against him, in favor of 
each distributee, for his share of each kind of money, distinguishing 
between them. Lowry’s Adm’r v. Newson & Wise, 570. 

21. Retroactive effect of judicial decisions. — A decision of this court, over- 

ruling former decisions, which had been acquiesced in and acted on 
by the community generally for several years, will not be allowed a 
retrospective operation, so as to overturn acts done and contracts 
executed in good faith and reliance on those decisions. Hardigree v. 
Mitchum, 151. 

22. As to the presumptions which will be indulged in favor of judgments, 
see Error AND APPEAL, 4, 5 ; EVIDENCE, 35, 36. 


JURISDICTION. 

1. Of justice of the peace, in case of petit larceny. — A justice of the 
peace has jurisdiction of the offence of petit larceny, when the value 
of the stolen property does not exceed ten dollars ; and, on convic- 
tion, he may sentence the offender to hard labor for the county, for 
a term not exceeding twelve months. Ex parte Henry Sam, 34. 

2. Of circuit judge, in matter of habeas corpus. — A circuit judge has ju- 
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risdiction to grant a habeas corpus, on behalf of a person restrained 
of his liberty ; and although he would have no power to discharge 
the prisoner, if it appeared on the hearing that he was confined un- 
der the judgment or sentence of a court of competent jurisdiction, 
and an order of discharge by him would be void, yet this court will] 
not presume, in advance of the hearing, that he will render an im- 
proper decision, nor restrain his action by prohibition. The State, ex 
rel. Brooks, 60. 


3. Of probate court to allot exempt property. — Under the constitutional 


grant to the probate court of jurisdiction “ for orphans’ business,” 
that court may entertain jurisdiction of a petition by a decedent’s 
widow or child, for the allotment and appraisement of personal prop- 
erty, under the act approved April 23, 1873, as exempt from admin- 
istration. Thompson’s Adm’r v. Thompson, 493. 


4. Of probate court to settle estates of deceased partners having common ad- 


ministrators. — The fact that the insolvent estates of two deceased 
partners, who together composed the partnership, have a common 
administrator, does not render void the decrees of the probate court 
on the final settlement of his accounts, when no controversy appears 
to have arisen between the individual and the partnership creditors. 
Baldwin & Starr v. Deming’s Adm'r, 553. 


JURORS AND JURY. 


1. Organization of grand jury by court, after quashing regular venire.— 


The presiding judge of the circuit or city court, having quashed, ex 
mero motu, the venire drawn and summoned as grand jurors for the 
term by the officers charged with that duty (Rev. Code, §$ 4062-72), 
has no power to originate and organize another grand jury in their 
stead; and an indictment found by such grand jury is unauthorized 
and void. O’ Byrnes v. The State, 25. 


2. Objection to indictment on account of defects in grand jury. — When 


the record shows that the indictment was found by a grand jury who 
were summoned and organized by the court without authority, the 
objection is available on motion in arrest of judgment, or on error. 
Tb, 25. 


3. Plea in abatement to indictment, on account of defects in grand jury. — 


Under the statutes of this State (Rev. Code, §§ 4087, 4187), a plea 
in abatement to an indictment, on account of any disqualification or 
incompetency of any one or more of the grand jurors by whom it 
was found, or any irregularity in the drawing and summoning of the 
grand jurors, “except that they were not drawn in the presence of 
the officers designated by law,” cannot be entertained. These stat- 
utory provisions are not affected by the act approved Dec. 31, 1868, 
entitled ‘‘ An act to amend section 4063 of the Revised Code.” 
Sess. Acts 1868, p. 551. Boulo v. The State, 18. 


4, Venire for trial of capital felony.— The order of the court in this 


case, as to the summoning of the jury for the trial of the prisoner, 
held to be a substantial compliance with the requirements of the stat- 
ute, Rev. Code, § 4173. Lewis v. The State, 1. 


5. Oath of petit jury. — When the record in a crimiral case shows that 


the jury were sworn “to well and truly try, and true deliverance 
make, between the people of the State of Alabama and the prisoner 
at the bar,” this is not substantially the oath which ought to be ad- 
ministered to them (Rev. Code, § 4092) ; and the judgment of con- 
viction will be reversed on account of this error. /). 1. 


6. Objections to venire. — The venire in a criminal case cannot be quashed 


on motion (Rev. Code, § 4175), because of mistakes in the names of 
the persons summoned as jurors, or discrepancies in their names be- 
tween it and the copy served on the prisoner. Hall v. The State, 9. 
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7. Competency of juror.— A person summoned as a juror, who states 
that, “from what he had heard, he did not know whether he could 
give the defendant or the State justice, but supposed he could,” can- 
not be said to have ‘a fixed opinion which would bias his verdict ” 
(Rev. Code, § 4180), and is competent as a juror. Hall v. The State, 9. 

8. Calling jurors. — It is discretionary with the court, whether the names 
of the jurors, as they are drawn, shall be called only from the clerk’s 
desk, or from the outer door of the court-house ; and this discretion is 
not revisable on error. Jb. 9. 

9. Perempiory challenge of jurer. —In a criminal case, the prisoner’s right 
to challenge a juror peremptorily, if not waived, is not lost until the 
juror is sworn, or until the oath is tendered to him ; and a waiver of 
the right will not be implied, especially in a case of felony, because 
the prisoner, after twelve jurors had been drawn, and had taken 
their seats in the jury box, and the places of two who were chal- 
lenged had been filled: being asked by the court, “ if he was now sat- 
isfied,” replied, ‘¢ I have nothing to say at present,” and did not ob- 

ject to any of them until after some had been sworn, when he chal- 

ame one of the others, who was rising to take the oath. Drake v. 
The State, 30. 

JUSTICE OF THE PEACE. 

1. Jurisdiction of petit larceny. — A justice of the peace has jurisdiction 
of the offence of petit larceny, when the value of the stolen property 
does not exceed ten dollars ; and on conviction, he may sentence the 
offender to hard labor for the county, for a term not exceeding twelve 
months. Hx parte Henry Sam, 34. 

2. Liability of justice and sureties on official bond, for wrongful arrest 
and imprisonment. — Under the statute declaring the legal effect of 
official bonds (Rev. Code, § 169), the sureties on the official bond of 
a justice of the peace are liable, jointly with him, for a wrongful 
arrest and imprisonment by him under color of his office. Kelly v. 
Moore, 364. 


LACHES. See Cuancery, 23, 27, 28, 32, 34, 38. 
LANDLORD AND TENANT. 


1. When landlord cannot maintain action against purchaser of crop from 
tenant. — The landlord cannot maintain an action for money had 
and received, against one who, with knowledge of his statutory lien 
on the tenant’s crop (Rev. Code, §§ 2961-63), and of the non-pay- 
ment of the rent, purchases the crop from the tenant, and sells it. 
Blum v. Jones, 149. 

2. Conflicting liens of landlord and mortgagee for advances. — In trover 
by the mortgagee of the tenant, against the landlord, for the conver- 
sion of the mortgaged crop, the defendant may show that, by the 
terms of the contract of renting, which were not known to the plain- 
tiff, although he had knowledge of the renting, the tenant was in- 
debted to him for advances, and turned over the crop to him, before 
the expiration of the term, because he was himself unable to gather 
it. Holman v. Lock’s Adm’r, 287. 

3. Sale of rented premises during term; assignee’s right to rent.— Rent 
being an incident to the reversion, the purchaser of rented premises 
from the landlord, during the term, is entitled to the rent subse- 
quently accruing, and attornment by the tenant is not necessary to 
perfect his right to recover it. Rev. Code, § 1568. Wise v. Falkner, 
359. 

4. Same ; how assignee must declare. —If the tenant has attorned to the 
assignee or purchaser of the reversion, the latter may declare for the 

rent as on a demise by himself; but, if there has been no attornment, 

VOL. III. 42 
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he must declare as assignee, and show in his complaint how his right 
accrued ; otherwise, the variance between his pleadings and proof 
would be fatal. Wise v. Falkner, 359. 


5. Estoppel against tenant from denying landlord’s title. — Where a widow, 


whose dower has not been assigned, remains in possession of her 
husband’s lands, and leases them for a term of years, and the hus- 
band’s administrator brings ejectment against her tenant, the latter 
is estopped from denying the husband’s title. Clarke v. Clarke's 
Adm'r, 498. 


LICENSES. 
1. License-tax on peddlers ; constitutionality of revenue law imposing, and 


punishing failure as misdemeanor. —'The revenue law of 1868, in its 
provisions requiring a license for peddling, and punishing the failure 
to take out a license as a misdemeanor (Sess. Acts 1868, pp. 297, 
330, §§ 105, 111), is not obnoxious to any constitutional provision, 
state or federal; and its validity is not in any manner affected by 
the subsequent act approved March 2, 1871, entitled ‘‘ An act to 
authorize manufacturers and makers to peddle the products of their 
various making without license.’’ (Sess. Acts 1870-71, p. 10.) 
Seymour v. The State, 52. 


2. License-tax on express company. — The city of Montgomery has au- 


thority, under its charter, to levy and collect a specific tax on all 
express companies doing business within its corporate limits; and 
this power is not taken away, as to the Southern Express Company, 
by that provision of the act in relation to said company, approved 
February 26, 1872, which declares, “ Nor shall any municipal corpo- 
ration levy any percentage tax upon the receipts of said company ;” 
nor by any other provision of said act. City Council of Montgomery 
v. Shoemaker, 114. 


See, also, Crimrnat Law, 23, 24. 


LIEN. 
1. Factor's lien. — A factor has a lien on the goods in his possession, not 


only for his advances, commissions, and expenses, but also for any 
general balance due him; but he cannot assert this lien in opposi- 
tion to the terms of a special contract, under which he received the 
goods. Schiffer §& Nephews v. Feagin, 335. 


2. Lien created by valid verbal contract.— When a party has a lien on 


goods or chattels, created by a valid verbal agreement with the 
owner, and the goods have been delivered to him pursuant to the 
terms of the contract, his right to retain them until his lien is satis- 
fied is not affected by any subsequent mortgage, or other incum- 
brance, executed or created by the owner ; and he may maintain 
detinue against any one who disturbs his possession. Gafford v. 
Stearns, 434. 


3. Verbal agreement for lien on crop, between landlord and tenant, or be- 


tween tenants in common.—A verbal agreement between landlord 
and tenant, that the landlord shall have a lien on the tenant’s crop 
for supplies furnished him, or a similar agreement between two ten- 
ants in common, is not obnoxious to any provision of the statute of 
frauds (Rev. Code, § 1862), but is valid and operative against all 
persons except bond fide purchasers without notice. Jb. 434. 


See, also, ExEcUTION, 1-4; MortGaGE, 14, 15. 


LIMITATIONS, STATUTE OF. 

When statute begins to run. — When an infant sues to enforce a right 
of action springing out of the performance of acts which constitute 
an estoppel en pais, the statute of limitations begins to run against 
him, not from the time when the acts occurred, but from the subse- 
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LIMITATIONS, STATUTE OF — Continued. 
quent time when he attained his majority and failed to disaffirm 
them. Montgomery v. Gordon, 377. 

2. Exception to statute in favor of infants ; recovery by part of plaintiffs. 
In ejectment, or a statutory real action in the nature of ejectment, 
by several tenants in common, all of whom were infants when their 
right of action accrued (Rev. Code, § 2910), only those can recover 
who had not attained their majority three years before the com- 
mencement of the action. Daniel v. Day, 431. 

3. Statute not suspended by death. — When the statute of limitations has 
commenced to run against a person in his lifetime, his death does not 
suspend its operation against his heir. /b. 431. 

1. What law governs as to limitation of action. — Causes of action accru- 
ing prior to the 17th January, 1853, and possessions commencing 
before that day, are not governed by the statute of limitations pre- 
scribed by the Code (Rev. Code, § 2926), but by the statute which 
was of force at the time when they accrued or commenced. 6. 431. 

. Adverse possession, as between hushand and wife and purchaser from 
husband's administrator. — An administrator, who enters into the 
possession of land of which his intestate was possessed at the time 
of his death, has no other or greater title than the intestate had, 
and cannot convey any greater title to a purchaser at a sale made 
under an order of the probate court; and if the legal title was in 
another person, who bought it with funds belonging to the wife, or 
furnished by the husband for her, holding it for her, and asserting 
no title in himself, the purchaser cannot make out a title under the 
statute of limitations, by adding such possession to his own. Haden 
v. Ivey, 381. 

6. Computation of time under statute. — An action, commenced on the 
17th October, 1870, founded on a promissory note due on the 9th 
April, 1860, is not barred by the statute of limitations of six years 
(Rev. Code, § 2901), since the period of time which elapsed between 
the 11th January, 1861, and the 21st September, 1865, must be de- 
ducted. Jones v. Nelson's E-recutriz, 471. 

7. Limitation of suit in chancery to correct errors in probate decree. — A 
bill in chancery, filed by creditors, against the common administra- 
tor of the separate estates of two deceased partners, who together 
composed the partnership, to compel a settlement of the estates in 
his hands, is barred (Rev. Code, § 2274) by the lapse of two years 
from their final settlement as insolvent estates by the probate court. 
Baldwin & Starr v. Deming’s Adm’r, 553. 

Statute of limitations to amended complaint.— The statute of limita- 
tions of three years is pleadable in bar to the common counts, when 
introduced by amendment into a complaint on a promissory note 
given for the same cause of action, the limitation having expired 
after the commencement of the suit, but before the amendment was 
made. Lansford v. Scott, 557. 


MANDAMUS. 

1. When writ lies. — When a cause has been improperly struck from the 
docket, mandamus is the proper remedy to compel its reinstate- 
ment. The State, ex rel. Stow, 69. 

2. Same. — When a judgment has been rendered against a county, and 
has been properly filed as a claim against it, the creditor may, if 
it is not paid, have a mandamus against the commissioners’ court. 
Edmondson v. De Kalb County, 103. 

MARRIAGE. 

1. Presumption as to common law in another state. —In the absence of 

proof to the contrary, the common law on the subject of marriage 
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MARRIAGE — Continued. 

will be presumed to have prevailed in South Carolina forty years 
ago, and to have applied to a marriage between a free man of color 
and a woman of mixed blood, whom he had bought as a slave, and 
with whom he cohabited as his wife. Haden v. Ivey, 381. 

2. Validity of marriage between persons of mixed blood. — The courts of 
this State will now recognize as valid a marriage between a free man 
of color and a woman of mixed blood, whom he had bought as a 
slave, on proof that the parties lived together as man and wife for 
forty years, first in South Carolina, and afterwards in Alabama, and 
that the husband, on his death in 1860, recognized the relation in his 
will, and sought to protect and provide for the woman as his wife. 
Ib, 381. 


MILL-DAMS. 

Conditional order granting right to erect mill-dam. — An order of the 
commissioners’ court, granting a person permission to erect a mill- 
dam across a stream, “ provided he builds and keeps up a good, sub- 
stantial bridge across the creek, or makes as good a way to cross said 
creek at the present ford,” if the condition be not a nullity, cer. 
tainly does not subject a subsequent owner of the land to an indict- 
ment for failing to keep the bridge in proper repair. — Malone v. The 
State, 55. 


MISNOMER. See Estates oF DECEDENTS, 1. 
MORTGAGE. 


1. What constitutes. — An instrument of writing, very inartificially drawn, 
which shows on its face that the relation of debtor and creditor ex- 
isted between the parties, and by which it is declared that the 
creditor ‘** shall have a lien” on a horse, the property of the debtor, 
“to have and to hold ” until the debt is paid, operates as a mortgage, 
although it contains no words of conveyance. — Ellington v. Charles- 
ton, 166. 

2. Mortgagee’s right to possession of property. — In the absence of a stip- 
ulation to the contrary in the mortgage, the mortgagee of personal 
property has the legal title, which draws to it the right of posses- 
sion; and a stipulation that the mortgagor shall feed the horse, 
which is the subject of the mortgage, is not sufficient to show that 
he was to retain the possession, when it also appears that he was to 
use the horse in cultivating lands rented from the mortgagee, and 
that he has abandoned the lands. Jb, 166. 

Mortgagee’s right to take possession of mortgaged property.— A mort- 
gagee of personal property has no right to take it out of the mort- 
gagor’s possession, by force, or threats, or against his will, although 
the law day has passed, and the mortgage contains an express power 
authorizing him to take possession on default being made in the pay- 
ment of the secured debt. Thornton v. Cochran, 415. 

4. Proof of payment of mortgage debt. —In trespass by the mortgagor 
against the mortgagee of personal property, for taking possession of 
the property after the law day of the mortgage,—the defendant 
eet under a power in the mortgage, and the plaintiff contend- 
ing that the mortgage was satisfied, — the plaintiff may prove pay- 
ments on the mortgage debt, made by him after the law day, but 
before the alleged trespass. Jb. 415. 

5. Mortgage and crop lien for advances ; construction and registration of. — 
An instrument of writing, which, by apt words, conveys the grantor’s 
growing crop and other personal property, to secure the payment of 
a promissory note given for advances supplied to him ; conditioned 
to be void if the note is paid at maturity, and containing a power of 
sale in the event of a default, — is a mortgage, although the note 
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10. 


11. 


may also contain all the requisites of a statutory lien for advances 
(Rev. Code, §§ 1858-60) ; and the failure to record it within sixty 
days, which is necessary to its validity as a statutory lien, does 
not prevent it from operating as a mortgage against all persons ex- 
cept creditors and purchasers without notice. Gafford v. Stearns, 
434. 

When mortgagee is purchaser for valuable consideration.— When a 
mortgage is taken as a security for the payment of an antecedent 
debt due from the mortgagor to the mortgagee, the latter does not 
occupy the position of a bond fide purchaser without notice, but 
is affected with all the equities binding on the mortgagor himself. 
Tb. 434. 

Same. — A creditor, who takes a mortgage as a security for a pre- 
existing debt, cannot claim protection against an outstanding ven- 
dor’s lien, as a purchaser for valuable consideration, although he 
extended his debt, and discontinued a pending suit. Pepper § Co. 
v. George, 190. 

Mortgagee’s right to rents. — A mortgagee muy, by notice to the tenant, 
intercept and claim the rents of the mortgaged premises, whenever 
he can recover the possession in ejectment ; and a second mortgagee 
may, in like manner, by notice to the tenant, claim the rents in 
preference to the mortgagor or his assignee, unless they have been 
intercepted by the first mortgagee. Marz, Frankel § Co. v. Marz, 
999 

Application of proceeds of sale of mortgaged property. — When a mort- 
gage is given by a debtor as a security for an existing debt, not con- 
templating or providing for future debts or advances, the mortgagee 
must apply the proceeds of sale of the mortgaged property to the 
payment of the secured debt, to the exclusion of any debts subse- 
quently contracted. Schiffer v. Feagin, 335. 

Tacking subsequent debts to mortgage. — Debts contracted by the mort- 
gagor after the execution of the mortgage, or advances subsequently 
made to him by the mortgagee, cannot be tacked to the mortgage 
debt in equity, to the prejudice of a junior mortgagee. Jb. 335. 

Expenses of mortgaged property.— Under a mortgage of a growing 
crop of cotton, containing a stipulation that the cotton should be 
delivered to the mortgagees in the city of New York, for sale by 
them, and that, after paying the mortgage debt, they should pay the 
surplus to the mortgagor, “less the expenses of said cotton,” the 
mortgagees may retain, as part of the expenses, the cost of bag- 
ging and rope furnished by them to the mortgagor for baling the 
cotton. Jb. 335. 

Assignment of mortgage ; subrogation of creditor to rights of surety.— 
When a mortgage ot land, given by the principal debtor to his surety 
fur indemnity against the debt, is transferred by the surety to the 
personal representative of the deceased creditor, in consideration of 
his release trom liability on the debt, the transfer will be upheld in 
equity as an equitable assignment of the mortgage, although it con-* 
tains no technical words of conveyance, and is neither attested nor 
acknowledged as a deed; and the mortgage may be foreclosed by the 
assignee. Carlisle v. Wilkins’s Admr’s, 371. 


13. Bankruptcy of mortgagor and mortgagee ; rights of assignee of mort- 


14. 


gage. — When a mortgage is given by the principal debtor to his 
surety, and is transferred by the latter, for valuable consideration, to 
the creditor, the subsequent discharge in bankruptcy of the principal 
and surety does not destroy the lien of the mortgage, nor affect the 
assignee’s right to foreclose it. Jb. 371. 

Lien of mortgage, and of execution. — The lien of a mortgage, made 
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16. 


and recorded in 1866, while an execution was in the hands of the 
sheriff, issued on a judgment rendered during the late war, is superior 
to that of the execution, or of the purchaser at the sale under it. 
Carlisle v. Wilkins’s Adm’rs, 371. 

Conflicting liens of landlord and mortgagee for advances. — In trover 
by the mortgagee of the tenant, against the landlord, for the con- 
version of the mortgaged crop, the defer.dant may show that, by the 
terms of the contract of renting, which were not known to the plain- 
tiff, although he had knowledge of the renting, the tenant was in- 
debted to him for advances, and turned over the crop to him, before 
the expiration of the term, because he was himself unable to gather 
it. Holman v. Lock’s Adm’r, 287. 


Mortgage of personal property by purchaser in possession under executory 


contract, — In trover by a mortgagee, against the mortgagor’s vendor, 
for the conversion of a horse, the detendant may show that, by the 
terms of the contract of sale, the title was to remain in himself until 
the purchase-money was paid, whether the mortgagee had notice of 
such contract or not. Jb. 287. 


17. Mortgage of wife’s statutory separate estate. — Under the statutes reg- 


18. 


ulating the separate estates of married women, as judicially con- 
strued by this court, a married woman cannot, by joining with her 
husband in a mortgage of lands belonging to her statutory separate 
estate, to secure a debt contracted by him, impose any liability on 
herself personally, or on her property. — Davidson v. Lanier, 318. 


Deed and mortgage construed as parts of one contract. — When a con- 


veyance of land by the vendor to the purchaser's wife, and a mort- 
gage by the purchaser and his wife to secure the payment of the 
purchase-money, are executed on the same day, they are to be con- 
strued together as parts of one and the same transaction; and the 
wife’s rights under the deed, coupled with the disabilities of her 
coverture, cannot defeat the vendor’s rights under the mortgage. 
Haygood v. Marlowe, 478. 


19. Purchase of lands by husband, in name of wife, or with her money, and 


20. 


mortgage for unpaid balance ; rights of respective parties under contract. 
If lands are bought by the husband, and a conveyance taken in 
the name of his wife, a cash payment being made with money be- 
longing to her statutory separate estate, and a mortgage on the land 
given by both husband and wife for the unpaid balance; the wife 
may, under the authority of Cowles v. Marks (47 Ala. 612), rescind 
the contract, and recover back her money; but, if the contract was 
made with the husband alone, and the vendor had no notice of the 
wife’s claim to the money, his equity under his mortgage would be 
superior to hers; and if she claims the money as a donation from 
her husband, and it is shown to have been advanced to him by his 
employers out of his future earnings, she must show that the gift 
was perfected by delivery, and that the vendor had notice of her 
rights. 6. 478. 

Conclusiveness of decree of foreclosure. — A decree in chancery fore- 
closing a mortgage, given for the purchase-money of land, is con- 
clusive, not only of the defences which were actually set up and 
adjudicated, but of every other defence, affecting the justice. and 
equity of the decree, which might have been set up; and such de- 
cree having been settled by compromise, and a new note and mort- 
gage given on the same land, the defendant cannot, in the absence of 
fraud, set up in defence of a second foreclosure any facts which 
would have constituted a good defence to the first, except on such a 
showing as would entitle him to a bill of review. Murrell v. Smith, 
301. 
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NEW TRIAL. See Renearine at Law. 
NON-CLAIM. See Estarts or DEcEDENTS, 1; INSOLVENT EsTATES, 1. 
NONSUIT. 

What is revisable on appeal. — On appeal,from a nonsuit, the rulings of 


the court below on the pleadings, though excepted to, are not revisa- 
ble. Rogers’s Adm’r v. Jones, 353. 


OFFICERS. 

1. Light to office ; how determined, and protected. — The right to an office, 
dependent on an election by the people, is to be determined by the 
number of legal votes received at the election, and not by the cer- 
tificate of the returning officer, though issued under a mandamus 
from the circuit judge; and the office being a species of property, 
the person legally entitled to it is also entitled to all the protection 
given by law to other property. Reid v. Moulton, 255. 

2. Jurisdiction of equity, on ground of fraud, in matter of contested election. 
The incumbent of a municipal office, claiming to have been re- 
elected by the people at the expiration of his term, may, if he has 
no adequate remedy at law, maintain a bill in equity for an injunc- 
tion, against the person who has received the certificate of election, 
and against the returning officer by whom it was issued, who also 
has in his possession the ballot-boxes, poll-lists, &c., to restrain the 
use of the certificate, on the ground that it is founded on false and 
fraudulent returns, corruptly made by some of the managers of the 
election, although the holder of the certificate is not charged to have 
participated in the fraud; and having acquired jurisdiction on ac- 
count of the fraud, the court may go on and make all necessary 
orders for the preservation of the ballots, &c. (BRICKELL, J., dis- 
senting.) Ib. 255. 

3. Contest of election to municipal office. — The general statutes on the 
subject of contested elections, contained in the Revised Code, are 
not applicable to elections for municipal offices; and the 12th sec- 
tion of the amended charter of the city of Mobile (Sess. Acts 1865-6, 
p- 202), while it provides that the election of any municipal officer 
may be contested before the judge of the circuit or city court, and 
prescribes how testimony may be taken, fails to prescribe the mode 
of contest, or to specify any grounds or causes of contest; conse- 
quently, there is not a plain and adequate remedy at law for con- 
testing such election. (BRICKELL, J. dissenting, held that the 
deficiencies of the charter were supplied by the general law, and 
that a quo warranto, or an information in the nature of a quo war- 
ranto, was an additional adequate remedy.) Jb. 255. 


ORDINANCES OF CONSTITUTIONAL CONVENTION. 

Ordinance No. 40,“ to allow widows, orphans,” &c., “to review validity 
of sales made by guardians,” §c. — Ordinance No. 40 of the constitu- 
tional convention of 1867, entitled ‘‘ An ordinance to allow widows, 
orphans, and others, to review the validity of sales and settlements 
of estates made by guardians, trustees,” &c., is inoperative proprio 
vigore, and requires legislative action to give it force and effect. 
Balkum v. Satcher, 81. 


OVERRULED CASES. 
Hill v. Erwin, 44 Ala. 661, overruled by Riddle v. Hill’s Adm’r, 224. 
PARENT AND CHILD. See Bastarps. 


PARTITION. 
Of decedent’s lands ; award of money to equalize shares. — Under the 
provisions of the Code (Rev. Code, §§ 3106-17), as under the former 
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PARTITION — Continued. 
statutes (Clay’s Digest, 196, § 22), commissioners appointed by the 
igre court, to make a division of a decedent's real estate among 
is heirs, have no power to order or award that one party shall pay 
a sum of money to another, in order to equalize the shares ; nor can 
the court, by confirming the commissioners’ report, impart any va- 
lidity to such order; but, if the parties themselves adopt and act 
upon the division as made by the commissioners, taking and holding 
possession of their respective shares as allotted, they are bound by 
it, and the party to whom the money was awarded may recover it 
by action against the party who was ordered to pay it. Montgomery 
v. Gordon, 377. 


PARTNERSHIP. 

1. Notice of dissolution. — In an action against a retiring partner, founded 
on a debt contracted by the firm after his withdrawal, a charge to 
the jury, instructing them that the defendant is liable unless notice of 
his withdrawal was given to all the persons with whom the firm had 
dealings, is properly refused. Stewart & Co. v. Sonneborn, 126. 

2. Same.— In such case, a charge which assumes that no notice of the 
dissolution was given unless given by some one of the partners, is 
properly refused, since the notice would be sufficient if given by an 
agent having proper authority. /b. 126. 

3. Exemption of partnership property ; misjoinder of plaintiffs. — If part- 
nership property is levied on, and each partner asserts a claim of 
exemption to his interest therein, their joint interest in the property 
is thereby severed, and they cannot maintain a joint action against 
the attaching plaintiffs for selling the property under the levy. 
Giovanni v. First National Bank, 176. 

4. Action by or against partnership ; description of partners’ names. — In 

an action by a partnership, commenced by attachment, if the in- 

dividual names of the several partners are not stated in the writ, 
bond, or affidavit, the defect is good matter for a plea in abatement ; 
but in an action against a partnership, the statute (Rev. Code, 

§ 2538) dispenses with the necessity of stating the partners’ names. 

Sims, Harrison §& Co. v. Jacobson & Co. 186. 

Notice to partner of dishonor of bill. —When a bill of exchange is 
drawn by one partnership on another, and accepted by the latter, 
and the two partnerships have a common partner, notice of the dis- 
honor of the bill is not necessary to charge the drawers. N. Y. & 
Ala. Contracting Co. v. Selma Savings Bank, 305. 

Same. — When a bank check is drawn by a partnership on one of its 
members individually, the partnership is not entitled to notice of its 
dishonor. .V. Y. & Ala. Contracting Co. v. Meyer & Co. 325. 

Payment of individual debts with partnership property. — Vf one partner, 
being indebted to his copartner, discharges the debt by paying a 
debt of equal amount due from his copartner to a third person, but 
makes the payment with money or property belonging to the part- 
nership, he can only claim, on settlement of the partnership accounts, 
a credit for one half the amount so paid. Wolf/'v. Shelton’s Exec- 
utors, 425. 

Judgment and execution against partnership.— A judgment against a 
partnership binds only the partnership property (Rev. Code, § 2538), 
and an execution issued on it does not authorize a levy and sale of 
property belonging to one of the partners individually. I/cCoy v. 
Watson, 466. 

PAYMENT. 

1. Presumption as to payment and extinguishment of debt, when administra- 
tor is both debtor and creditor. — As against the heirs-at-law of an 
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PAYMENT — Continued. 
intestate, seeking to enforce a vendor’s lien for the unpaid purchase- 
money of land, which was sold by the administrator, under an order 
of the probate court, for division, and bought by the administrator 
himself, a court of equity will not presume the payment of the debt 
by the administrator to himself, although he reported the sale to the 
court, and it was confirmed, and he afterwards charged himself with 
the amount in an annual settlement, but in fact never paid it. 
Knight v. Blanton’s Heirs, 338. 

Application of proceeds of sale of mortgaged property.— When a mort- 
gage is given by a debtor as asecurity for an existing debt, not con- 
templating or providing for future debts or advances, the mortgagee 
must apply the proceeds of sale of the mortgaged property to the 
payment of the secured debt, to the exclusion of any debts subse- 
quently contracted. Schiffer v. Feagin, 335. 

3. Acceptance of property or note on third person, in payment of debt. — An 
agreement to accept less than the amount of a debt, in satisfaction of 
it, is without consideration; but an agreement to accept specific prop- 
erty, or a note on a third person, is a valid consideration, irrespec- 
tive of its value, and its acceptance is an extinguishment of the debt. 
Brassell v. Williams, 349. 

What constitutes payment. — If the tenant is summoned by process of 
garnishment as the debtor of his original landlord, and pays the 
amount due for rent to the clerk of the court, in answer to the gar- 
nishment, in Confederate treasury-notes, in the presence of the as- 
signee of the reversion, who consents that it may be so paid, and 
agrees that he will contest with the attaching creditor the right to 
it, the debt is extinguished as against the assignee, and he is es- 
topped from afterwards denying the validity of the payment. Wise 
v. Falkner, 359. 

5. Proof of payment of mortgage debt.—In trespass by the mortgagor 
against the mortgagee of personal property, for taking possession of 
the property after the law day of the mortgage,—the defendant 
justifying under a power in the mortgage, and the plaintiff contend- 
ing that the mortgage was satisfied, —the plaintiff may prove pay- 
ments on the mortgage debt, made by him after the law day, but 
before the alleged trespass. Thornton v. Cochran, 415. 

6. Payment of individual debts with partnership property. — If one partner, 
being indebted to his copartner, discharges the debt by paying a 
debt of equal amount due from his copartner to a third person, but 
makes the payment with money or property belonging to the partner- 
ship, he can only claim, on settlement of the partnership accounts, a 
credit for one half of the amount so paid. Wolff'v. Shelton’s Exec- 
utors, 425. 


PLEADING AND PRACTICE. 
J. PARTIES. 


1. How hushand may sue for rents, &c., of wife's statutory separate estate. 
In an action to recover the rents, income, and profits of the wife’s 
statutory separate estate (Rev. Code, §§ 2372, 2525), the husband is 
not bound to sue individually, but may sue as ‘trustee of his wife.” 
Bentley & Co. v. Simmons, 165. 

2. Partners, and tenants in common. — If partnership property is levied on, 
and each partner asserts a claim of exemption to his interest therein, 
their joint interest in the property is thereby severed, and they can- 
not maintain a joint action against the attaching plaintiffs for selling 
the property under the levy. Giovanni v. First National Bank, 176. 

8. Action by or against partnership ; description of partners’ names. — In 
an action by a partnership, commenced by attachment, if the indi- 
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PLEADING AND PRACTICE — Continued. 
vidual names of the several partners are not stated in the writ, bond, 
or affidavit, the defect is good matter for a plea in abatement; but 
in an action against a partnership, the statute (Rev. Code, § 2538) 
dispenses with the necessity of stating the partners’ names. Sims, 
Harrison & Co. v. Jacobson & Co. 186. 

4. Ejectment ; recovery by part of plaintiffs. —In ejectment, or a statu- 
tory real action in the nature of ejectment, by several tenants in 
common, all of whom were infants when their right of action accrued 

Rev. Code, § 2910), only those can recover who had not attained 
their majority three years before the commencement of the action. 
Daniel v. Day, 431. 


II. Compa nt. 


5. Action against husband and wife, for necessaries ; averment of wife's 
separate estate. —In an action against husband and wife, for neces- 
sary family supplies furnished them (Rev. Code, § 2376), an aver- 
ment in the complaint that the wife * has a separate estate, created 
by deed or will of H. M.,” in certain lands which are particularly 
described, and in which it is averred that she has “an undivided 
interest consisting of a child’s part,’’ is sufficient to show that her 
estate is held under the statute, when no objection was raised to the 
complaint in the court below. Starke § Wife v. Malone § Foote, 
169. 

6. Same; averment of marriage. — An averment that the defendants, at 
the time of the sale and delivery of the goods, ‘‘ were living together 
as man and wife in lawful wedlock,” is a sufficient averment that 
they were married. Eskridge & Wife v. Ditmars & Co. 245. 

7. Same ; joinder of counts.—In such action, the complaint is not de- 
murrable for a misjoinder of counts, because it unites a count on a 
bill of exchange drawn by the defendants, not describing them as 
husband and wife, with a count for articles of comfort and support 
of the household, for which it seeks to charge the wife’s statutory 
separate estate. Jb. 245. 

8. Action for breach of special contract; averment of damages. —In an 
action for the breach of a special contract, from which injury may 
have resulted to the plaintiff, it is not necessary that the complaint 
should contain special averments showing how the injury resulted. 
Brassell vy. Williams, 349. 

9. Action for rent; how assignee must declare. — If the tenant has at- 
torned to the assignee or purchaser of the reversion, the latter may 
declare for the rent as on a demise by himself; but, if there has 
been no attornment, he must declare as assignee, and show in his 
complaint how his right accrued; otherwise, the variance between 
his pleadings and proof would be fatal. Wise v. Faulkner, 359. 

10. Action on official bond of justice of the peace, for false imprisonment. 
In an action against a justice of the peace and the sureties on his 
official bond, a complaint which alleges that the said justice, under 
color of his office, and without reason or probable cause, caused 
peered to be arrested and imprisoned in the county jail, and that 

y reason of said illegal arrest and imprisonment, and to obtain his 
discharge from the same, plaintiff was put to great expense, and was 
compelled to employ counsel to prosecute a writ of habeas corpus, 
shows a substantial cause of action. Kelly v. Moore, 364. 

11. Trespass ; description of property, and statement of time. — A complaint 
in trespass, in the form prescribed in the Revised Code (p. 677), for 
wrongfully taking ‘‘to wit, on the day of February, 1871, 
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eleven bales of lint cotton, seventeen thousand pounds of seed cot- 
ton, three hundred bushels of corn, and twenty-five bushels of 
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PLEADING AND PRACTICE — Continued. 
wheat,” is not demurrable for an insufficient description of the prop- 
erty, nor for indefiniteness in the statement of the time. Thornton 
v. Cochran, 415. 

12. Action on bond of municipal taz-collector.— In an action by a munic- 
ipal corporation, on the official bond of a marshal or tax-collector, 
for his Pilare to pay over moneys collected by him as taxes, it is not 
necessary to aver by what authority the bond was taken, or by what 
ordinance the tax was collected, or its validity. Perryman v. Green- 
ville, 507. 

13. Averment of facts judicially known. — It is not necessary, in pleading, 
to aver facts which are judicially known to the court. 1b, 507. 

14. Action for damages, for personal injuries ; sufficiency of complaint. — 
In an action on the case, to recover damages for personal injuries 
sustained by plaintiff while in defendant’s employment, it is not 
necessary that the complaint should negative fault on the part of the 
plaintiff, or deny contributory negligence. Holt v. Whatley, 569. 


III. DEMURRER. 


15. Specification of grounds of demurrer. — On demurrer to a scire facias, 
the court can only consider the defects specifically assigned as causes 
of demurrer; and in the appellate court, on error,,the inquiry is lim- 
ited to the same defects. Lowry’s Adm’r v. Newsom §& Wife, 570. 


IV. PLEAs. 


16. Plea denying defendant’s ownership of property attached. — That the 
defendant is not the owner of the property attached, is not good 
matter for a plea in abatement of the attachment suit. Sims, Harri- 
son & Co. v. Jacobson & Co. 186. 

17. Plea of bankruptcy. — A discharge in bankruptcy, obtained by the 
defendant after the issue and levy of an attachment, cannot be 
pleaded by him in abatement of the attachment suit. As to him, 
the lien of the attachment continues, notwithstanding bis discharge; 
his assignee only can have it dissolved. Jb. 186. 

Plea of ne unques administrator. — In an action by an administrator on 
a contract made with himself, whether he sues individually or in his 
representative capacity, ne unques administrator is not a good plea, 
since the making of the contract with him is an admission of his 
representative character. Jtiddle v. Hill’s Adm’r, 224. 

19. When sworn plea is necessary, denying execution of written instrument 
sued on. — In an action against a partnership, founded on a written 
instrument, one of the defendants cannot, without a sworn plea (Rev. 
Code, § 2682), adduce evidence showing that he was not a member 
of the firm when the writing was executed ; and if evidence of that 
fact is adduced by the plaintiffs, he cannot claim any advantage from 
it in instructions to the jury. Without a sworn plea, denying the 
execution of the instrument, the partnership is conclusively admit- 
ted, and evidence to the contrary is outside of the issues. N. Y. 
§ Ala. Contracting Co. v. Meyer & Co. 325. 

20. Replication to plea of coverture. — To a plea of coverture by the wife, 
interposed as a defence to a count against husband and wife on a bill 
of exchange, it is not a good replication, that the consideration of 
the bill was necessaries for which the separate estate of the wife is 
liable. Eskridge & Wife v. Ditmars & Co. 245. 

21. Defective process; how taken advantage of.— A defect in process, 
whether in the mode of suing it out, or in its return day, is matter 
for a plea in abatement, and not available on demurrer. Lowry’s 
Adm’'r v. Newsom & Wife, 570. 

22. Defective service of process. — A defective or irregular service of pro- 
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PLEADING AND PRACTICE —Continued. 
cess may be set aside on motion, but is not good matter for a plea in 
abatement. Jones v. Nelson’s Executrizx, 471. 

23. Plea of not guilty ; effect of. —In ejectment by an administrator in his 
representative capacity, the plea of not guilty admits the plaintiff's 
right to sue in that character, and renders it unnecessary for him to 
prove his letters of administration. Clarke v. Clarke’s Adm’r, 498. 

24. Unlawful detainer ; plea of bankruptcy.— The bankruptcy of the de- 
fendant in an action of unlawful detainer, pending an appeal by him 
to the circuit court, pleaded puis darrein continuance, is no bar to 
the action, although the plaintiff has regained the possession of the 
premises, and the action is only prosecuted for the damages and costs. 
Lomaz vy. Spear & Thomason, 532. 

25. Same ; regaining possession by plaintiff. — If the plaintiff in an action 
of unlawful detainer regains the possession of the premises, pending 
an appeal by the defendant to the circuit court, the defendant can 
only take advantage of this, if at all, by a plea puis darrein continu- 
ance. Ib. 532. 


V. GENERAL PRACTICE. 


26. When cause stands for trial. — Under the provisions of the “ stay law” 
of 1866 (Rev. Code, § 2660), an action to recover damages for a 
wrongful arrest and imprisonment, whether in the form of case or 
trespass, stands for trial at the first term, if the summons and com- 
plaint have been executed twenty days before its commencement. 
Kelly v. Moore, 364. 


PRESUMPTIONS. See Error anp APPEAL, 4, 5; EVIDENCE, 32-36. 
PROHIBITION. 


1. When prohibition lies not to chancellor.— This court will not award a 
writ of prohibition to the chancellor, at the instance of a defendant 
in a pending suit, to restrain action under a bill for injunction in the 
matter of a contested election, and under an attachment for contempt 
in violating the injunction, on the ground that the chancery court has 
no jurisdiction of the subject-matter of the bill, when it does not ap- 
pear that the petitioner fae ever answered the bill, or moved to dis- 
miss it for want of equity, or sought relief in any other mode in the 
chancery court. Ex parte Hamilton, 62. 

2. To circuit judge, sitting as judge of statutory inferior court. — This court 
will interfere by prohibition, to restrain a circuit judge from sitting 
as the presiding judge of a statutory inferior court, when the act 
creating that court, and making him the presiding judge thereof, is 
declared unconstitutional. Ez parte Roundtree & Orr, 42. 

3. To circuit judge, in matter of habeas corpus. — A circuit judge has juris- 
diction to grant a habeas corpus, on behalf of a person restrained of 
his liberty; and although he would have no power to discharge the 
prisoner, if it appeared on the hearing that he was confined under 
the judgment or sentence of a court of competent jurisdiction, and an 
order of discharge by him would be void, yet this court will not pre- 
sume, in advance of the hearing, that he will render an improper 
decision, nor restrain his action by prohibition. Lz parte State, ex 
rel. Brooks, 60. 


RAFFLING. See Criminat Law, 11. 
RAILROADS. 
1. Subscription by town or county in aid of railroad ; validity of. — The 
act approved December 31, 1868, authorizing counties, cities, and 
towns to subscribe for stock in railroad companies, on an affirmative 
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RAILROADS — Continued. 

vote of the citizens at a special election held for that purpose (Sess. 
Acts 1868, p. 514), having been held by this court to be a constitu- 
tional exercise of power by the legislature; a subscription of stock 
by a municipal corporation, made in response to a proposition from a 
railroad company duly organized, and on an affirmative vote of the 
citizens, at a special election held in substantial compliance with the 
terms of the statute, cannot be held invalid, nor a tax levied to pay 
the interest on its bonds enjoined, at the suit of citizens and tax- 
payers, on account of irregularities, not fraudulent, in any of the pro- 
ceedings preceding the subscription, which were not objected to before 
the subscription was made and the bonds issued; such, for instance, 
as an informality in the proposition of the railroad company, or the 
want of an exact conformity between the proposition and the sub- 
scription, or the failure of the municipal authorities to enter their 
action on their minutes within ten days, or to hold the election within 
thirty days. Fielder v. M. & E. Railroad Co. 178. 

2. Power of municipal corporation to issue bonds in aid of railroad. — The 
charter of the city of Mobile confers no express power on the cor- 
porate authorities to issue the bonds of the city in aid of a railroad 
corporation, to enable it to purchase certain swamp lands within the 
city, either as a gratuity, or in consideration of the location by the 
railroad company of its machine shops and workshops on the said 
lands; nor is such power necessarily implied in the grant of general 
police powers, or in any of the special powers expressly conferred; 
nor can the issue of such bonds be supported “4 any considerations 
of supposed benefit to the city, or to the health of its inhabitants, 
arising from the reclamation, drainage, and improvement of the lands. 
N. O., M. & C. Railroad Co. v. Dunn, 128. 

As to the liability of railroad companies as common carriers, see title 
Common CARRIER. 
REHEARING AT LAW. 

When rehearing cannot be had. — After judgment by nil dicit, rendered 
on the second day of the term, the defendant cannot have a rehearing 
under the statute (Rev. Code § 2814), on the ground of surprise, ac- 
cident, or mistake, because his attorney did not hear the cause called, 
and the court announced, on the fifth day of the term, that all liti- 
gated cases were continued. Wheeler v. Morgan, 573. 


REVISED CODE. 

How far of force. — The Revised Code, as a whole, has never been 
adopted by the present government of the State; only such laws and 
parts of laws therein contained as are not in conflict with the con- 
stitution and laws of the United States, or with the constitution of 
this State, have been “continued in force.” Ez parte Amos, 57. 


SCIRE FACIAS. 

Amendment of. — A scire facias, or citation, to revive a probate decree 
on which no execution was issued within one year after its rendition, 
whether regarded as process or as pleading, is within the statute au- 
thorizing amendments. Lowry’s Adm’r v. Newsom & Wife, 570. 

SECURITY FOR COSTS. 

Who may move to dismiss for want of. — When a garnishment. is sued 
out on a judgment, the judgment debtor cannot move to dismiss it for 
want of security for the costs (Rev. Code, § 2975), when he has not 
intervened for the purpose of contesting the garnishee’s answer. 
Edmondson vy. De Kalb County, 103. 

SET-OFF. 
1. At law, what is. —- The validity of a debt as a set-off is determined, 
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SET-OFF — Continued. 
not by its consideration, but by the relation of the parties to it; and 
when it is asserted against a partnership consisting of only two 
partners, or against their assignee, its validity is not affected by the 
fact that it was contracted with them when doing business together 
as another partnership. McGehee v. Harrison, 522. 

2. Equitable set-off against judgment ; diligence required of plaintiff. — The 
defendant in a judgment at law, rendered by default, in favor of a 
partnership, cannot have relief against it in equity, on the ground 
that the plaintiffs were in fact not partners, but joint creditors, who 
were insolvent, and against whom he had separate debts, unless he 
shows some sufficient reason why he failed to defend at law, or to in- 
voke the aid of equity before judgment. Moore v. Faggard, 525. 


SHERIFF. 

1. Amendment of sheriff’s return on fi. fa. — A sheriff's return on an exe- 
cution, made at the proper time, and correctly stating the facts then 
existing, cannot be amended by incorporating into it facts subse- 
— oceurring, with which the sheriff had no connection ; e. g. 
the payment of the purchase-money of lands sold under the execution, 
by the purchaser to the plaintiff in the writ, after the return day. 
Bibb v. Collins, 450. 

2. Same ; parties to motion. — An amendment of the sheriff's return on an 
execution, so as to make it show that the purchase-money of lands 
sold under the writ was paid by the purchaser to the plaintiff in exe- 
cution, if proper in other respects, should not be made in the absence 
of the sheriff who nade the sale, and of the plaintiff in the execution. 
Ib. 450. 

3. Conveyance by sheriff, of lands sold by predecessor. — On motion for an 
order against a sheriff, requiring him to execute to the purchaser a 
conveyance of lands sold under execution by his predecessor (Rev. 
Code, § 2869), the return on the execution is conclusive, until it is 
amended, or vacated in a direct proceeding ; and if such an order can 
be granted on parol proof of the fact that the purchase-money has 
been paid, it can only be when the parties to be affected by the fact 
are before the court. Jb. 450. 


SPECIFIC PERFORMANCE. See Cnancery, 35-37. 
STATUTES. 


1. Construction of statutes ; legislative adoption of judicial construction. — In 
the subsequent enactment of a statute, substantially the same as one 
which has already received a judicial construction, the legislature will 
be presumed to have known that construction, and to have intended 
to adopt it. O’ Byrnes v. The State, 25. 

2. Remedial statute held operative on pending actions. — The act approved 
April 23, 1873, amending section 2376 of the Revised Code, by pro- 
viding for publication against a non-resident defendant, husband or 
wife (Sess. Acts 1872-3, p. 113), is a remedial statute, and applies 
to actions pending at the time of its passage. Eskridge & Wife v. 
Ditmars & Co. 245. 

3. Computation of time under statute or municipal ordinance.— Under a 
municipal ordinance providing for the sale of hogs found running at 
large, and requiring that notice of the time and place of sale shall be 
given “ for siz successive days,” a sale on the 28th day of the month, 
under a notice first given on the 22d, is unauthorized and premature. 
City Council of Montgomery v. Adams, 449. 


“STAY LAW.” 


When cause stands for trial. — Under the provisions of the “stay law” 
of 1866 (Rev. Code, § 2660), an action to recover damages for a 
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“STAY LAW ” — Continued. 
wrongful arrest and imprisonment, whether in the form of case or 
trespass, stands for trial at the first term, if the summons and com- 
laint have been executed twenty days before its commencement. 
Kelly v. Moore, 364. 


SUBROGATION. See SurRETIEs. 
SUBSTITUTION OF LOST RECORDS. 


Notice of motion, and recitals of record as to service of process. — Where 
the summons and complaint, having been lost betore final judgment, 
are substituted on motion, and the substituted papers show that the 
original process was served on the defendant, he cannot complain on 
error that he had no notice of the motion to substitute, nor can he 
contradict the recitals of the record as to the service of process on 
him. MM. & M. Railroad Co. v. Smith, 329. 


SUMMARY PROCEEDINGS. 

1. Amendment of notice. —In a summary proceeding by notice and 
motion, the notice, which serves the double purpose of process and 
pleading, is amendable under the same rules that govern the amend- 
ment of complaints in ordinary actions. Palmer v. Fitts, 489. 

2. Presumptions in favor of judgment.—In summary proceedings by 
notice and motion, if the record shows that the court had jurisdic- 
tion, and that the parties appeared and joined issue, the same pre- 
sumptions will be indulged in favor of the judgment, as in actions 
commenced by summons and complaint. Shouse v. Lawrence, 559. 

SUPERSEDEAS. See Execution, 9. 
SURETIES. 

1. Assignment of mortgage; subrogation of creditor to rights of surety. — 
When a mortgage of land, given by the principal debtor to his surety 
for indemnity against the debt, is transferred by the surety to the 
"gp representative of the deceased creditor, in consideration of 

is release from liability on the debt, the transfer will be upheld in 
equity as an equitable assignment of the mortgage, although it 
contains no technical words of conveyance, and is neither attested 
nor acknowledged as a deed; and the mortgage may be foreclosed 
by the assignee. Carlisle v. Wilkins’s Adm’rs, 371. 

2. Subrogation of creditor to rights of surety under mortgage. — A creditor, 
whose claim against the insolvent estate of his deceased debtor has 
been destroyed as a subsisting debt, by the failure to file it within 
nine months after the declaration of insolvency, cannot be subro- 
gated in equity to the rights of a surety under a mortgage given 
for his indemnity by the debtor. Watson v. Rose’s Executors, 292. 

3. Same ; of creditor to surety’s rights under mortgage given by debtor. — 
To entitle a creditor to subrogation in equity to the rights of a surety 
under a mortgage given by the debtor, it is not necessary that he 
should have exhausted his legal remedies, or should have reduced 
his debt to judgment. Saffold v. Wade’s Executor, 214. 

4. Same. — When a mortgage has been given by a debtor to indemnify 
his surety against two debts, due to different persons, one of the 
creditors cannot have a decree subjecting the mortgaged property 
to sale for the satisfaction of his debt, on a decree pro confesso against 
the other creditor as a non-resident, without averring that his debt 
had been paid, or released, or that he had waived or refused the 
benefit of the common security. Jb. 214. 


TAXES. 
1. Exemption of factories, machinery, §c., from taxation.— The act ap- 
proved April 23, 1873, entitled “ An act for the encouragement of 
mining, manufacturing, industrial, mechanical, and commercial pur- 
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TAXES — Continued. 

suits within the State of Alabama’’ (Sess. Acts 1872-3, pp. 72-4), 
was intended to exempt from taxation, for the period therein pre- 
scribed, not factories, buildings, machinery, &c., already erected and 
in use, but such as were then in process of erection, and such as 
might be afterwards erected within the period specified; and the first 
section of said act, which contains an evident mistake in the use of 
the words ‘ before erected and used,’’ must be read as if those words 
were omitted, or as if the word ‘not’? were inserted before them. 
Baugh, Kennedy & Co. v. Ryan, 212. 

2. Title of purchaser at tax sale. — The tax-collector’s certificate to the 
purchaser of lands sold for unpaid taxes, given under the 72d sec- 
tion of the revenue law of 1868, does not convey such title as will 
enable the purchaser to maintain ejectment, within two years after 
the sale, against the owner remaining in possession. Hibbard vy. 
Brown, 469. 

3. Taz-assessor’s books ; admissibility as evidence to prove ownership of 
property. — Returns of property made to tax-assessors, as to the own- 
ership of property, are admissions against the party making them ; 
but, as to any other person, they are mere hearsay. Wright v. Mer- 
riwether’s Adm’r, 184. 

4, Estoppel aqainst tax-collector from denying validity of tax. — A tax col- 
lector, or other municipal officer, when sued for moneys which he 
has collected in his official capacity as taxes, and failed to pay over, 
cannot controvert the legality of the tax imposed, or the regularity 
of the assessment. Perryman v. City of Greenville, 507. 


TENANTS IN COMMON. 

Severance of tenancy in common. — Tenants in common of a growing 
crop may make a partial division of it among themselves as it is gath- 
ered; and when this is done, each holds in severalty the part allotted 
to him, while they remain tenants in common of the undivided resi- 
due. Gafford vy. Stearns, 434. 


TIME. See SrarturEs, 3. 


TRESPASS. 
1. What constitutes trespass.— A mortgagee of personal property, going 

on the premises of the mortgagor, accompanied by a deputy sheriff, 
whom he has indemnified to seize the property, but who has no legal 
process, cannot escape the consequences of his trespass in taking the 
property, on the ground that the mortgage was forfeited, and con- 
tained an express power authorizing him to take possession. T'’horn- 
ton v. Cochran, 415. 

Sufficiency of complaint, in description of property and statement of time. 
A complaint in trespass, in the form prescribed in the Revised Code 
(p. 677), for wrongfully taking “ to wit, on the day of February, 
1871, eleven bales of lint cotton, seventeen thousand pounds of seed 
cotton, three hundred bushels of corn, and twenty-five bushels of 
wheat,” is not demurrable for an insufficient description of the prop- 
erty, nor for indefiniteness in the statement of the time. /b, 415. 

. When action lies against owner for trespass by animals. — Trespass lies 
against the owner of hogs, for injuries committed by them to the 
lands and crops of another, although he had no notice in fact of 
their roving and mischievous propensity. Gresham v. Taylor, 505. 

Damages. — In an action of trespass against the owner of hogs, for 
injuries done by them to the plaintiff's crops, he cannot be allowed 
to prove what amount of crop he would have made without the in- 
jury; but the damages would be, perhaps, the value of the crops at 

the time of their destruction, so far as they were destroyed. 1b. 505. 
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TRESPASS — Continued. 

5. Piea of not guilty ; what evidence admissible under.— Under the plea of 
not guilty, in an action of trespass for taking and carrying away 
personal property, the defendant cannot be allowed to prove, in mit- 
igation of damages, or for any other purpose, that the act com- 
plained of was done under legal process. Womack v. Bird, 504. 


TRUSTS. 

1. Appointment of trustee. — On the death of a trustee, appointed by deed, 
the circuit court had power in 1844 to appoint another in his place. 
Doe, ex dem. Robinson v. Quinlan, 539. 

2. Resulting trust in lands; when declared in favor of person advancing 
purchase-money. — The principle is well settled, that a resulting trust 
in lands, in favor of the person by whom the purchase-money was 
advanced, may be established by parol evidence; but the evidence 
must be full, clear, and convincing. In this case, the verbal declara- 
tions of the father, in whom the legal title was vested, as made to 
one witness, both before and after the purchase, were held insufficient 
to establish a trust in favor of his son; there being an unexplained 
discrepancy between the amount of the purchase-money paid, as re- 
cited in the deed, and that alleged to have been advanced by the 
son; the person by whom the money was alleged to have been sent 
not being examined as a witness, and there being no knowledge of 
the trust, or other confirmatory proof, among the members of the 
family. Lee v. Browder, 288. 

3. Same ; when declared against purchaser at execution sale. — Where a 
purchaser at sheriff’s sale verbally agreed with the defendant in exe- 
cution, prior to the sale, to pay a specified price for one of the two 
tracts of land, and to apply the purchase-money in satisfaction of 
the judgments and other debts which might have liens on the lands, 
paying over the residue, if any, to the defendant himself; and, hav- 
ing bought both tracts at the sale, for a price much less than he had 
agreed to give for one, and paid the purchase-money as stipulated, 
he took possession of the tract which he had agreed to buy, but left 
the defendant in undisturbed possession of the other up to the time 
of his death, disclaiming any right to it in himself; held, that a court 
of equity would, on these facts, declare a resulting trust in favor of 
the defendant, or, on his death and insolvency, in favor of his credit- 
ors, in the tract of land so left in his possession, but would not hold 
the purchaser liable for the estimated value of certain trees on the 
other tract, which the defendant reserved by the contract, but which 
he never removed or demanded. Carithers v. Lay’s Adm’r, 390. 

4. Naked trust. — When a trustee, created by deed, is a mere repository 
of the legal title, being charged with no duty, and subject to no re- 
sponsibility, no estate or interest passes to him by the deed (Rev. 
Code, § 1576), but the whole estate, legal and equitable, is vested in 
the beneficiaries under the deed. Tindal v. Drake, 570. 

5. Construction of trust deeds, as to powers and duties of trustee, and inter- 
est and liability of husband in and for surplus profits. — A deed of gift, 
executed in South Carolina prior to 1860, conveying about thirty 
slaves to a trustee, in trust that he would “ allow the said K. C. D.,’’ 
the husband of a married woman, who was the daughter (or in an- 
other case, a near relative) of the grantor, “ to possess the said slaves, 
their issue, and increase, and to take the profits of their labor, for 
the maintenance of himself and family, during the life of the said 
Elizabeth,” his wife, ‘or so long as he is willing to remain and 
keep them in said State;” if the wife survived her husband, the 
trust was to cease, and she was to have the absolute estate; if he 
survived her, the trust was to continue as before, until each child 
attained majority, when he or she was entitled to receive a propor- 
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TRUSTS — Continued. 

tionate share of the property according to the number of the children; 
and if the husband should die before his wife, or remove from South 
Carolina, then the trustee ‘may sell”? the said slaves, ‘or any part 
thereof, as he may think best, except the house servants, which the 
said Elizabeth may reserve and take with her,” and invest the pro- 
ceeds of such sale in any manner he may think best, for the benefit 
of the said Elizabeth and her children, — held, 1st, not to require the 
trustee to dispossess the husband of the property, on his removal 
from South Carolina; 2d, nor to render either the trustee or the 
husband liable to a strict account of the profits of the property and 
the expenses of the family, or responsible for any excess of profits 
over expenses. Du Bose v. Carlisle, 590. 

6. Surplus profits of trust property; reinvestment in other property. — 
Where slaves were conveyed to a trustee, by deed of gift, for the 
use and benefit of a married man and his wife and children, with an 
enlarged discretion to the trustee and the husband in the matter of 
household expenses, and without strict accountability for the surplus 
profits; the children may, nevertheless, establish a trust in the sur- 
plus profits invested by the husband in real estate; but the profits 
must be clearly identified, and distinctly traced into the designated 
lands. Jb. 591. 


UNLAWFUL DETAINER. 

1. Abatement and revivor of action. — An action of unlawful detainer is 
within the statute authorizing the revivor of “real actions to try 
the title, or for the recovery of the possession of lands” (Rev. Code, 
§ 2556) ; and on the death of the defendant, pending the action, it 
may be revived against his personal representative. idgeway’s 
Adm’r v. Waugh, 423. 

2. Regaining possession by plaintiff: — If the plaintiff in an action of un- 
lawful detainer regains the possession of the premises, pending an 
appeal by the defendant to the circuit court, the defendant can only 
take advantage of this, if at all, by a plea puis darrein continuance. 
Lomaz v. Spear §& Thomason, 532. 

3. Bankruptcy as defence. — ‘The bankruptcy of the defendant in the 
action, pending an appeal by him to the circuit court, pleaded puis 
darrein continuance, is no bar to the action, although the plaintiff has 
regained the possession of the premises, and the action is only prose- 
cuted for damages and costs. Jb. 532. 

USURY. 

Commissions for advances. — A charge of two and a half per cent. for 
advanees by a factor or commission merchant, when not used as a 
device for usury, is legal, and is regarded as a just compensation for 
the risk, trouble, and expense incurred. Schiffer & Nephews v. Fea- 
gin, 336. 


VENDOR AND PURCHASER. 

1. Merchantable quality of goods sold.—In respect to the merchantable 
quality of goods sold, where the purchaser has an opportunity of in- 
specting them, the rule of law seems to be, that the seller may let 
the buyer cheat himself ad libitum, but must not actively assist him 
in doing so; in the absence of a warranty, the purchaser buys on 
his own responsibility. Armstrong v. Dufjord, 410. 

2. Title accruing to vendor after conveyance to purchaser. — A title which 
accrues to the vendor after he has executed a conveyance to the pur- 
chaser, eo instanti enures to the benefit of the purchaser. Doe, ex 
dem. Robinson v. Quinlan, 539. 

3. Compensation for improvements ; when not allowed to purchaser at sher- 
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VENDOR AND PURCHASER — Continued. 
iff’s sale.— A purchaser of lands at sheriff’s sale, who buys with 
notice of an asserted claim by the defendant to a homestead ex- 
emption, and whose deed recites that the land was sold “ subject to 
homestead exemption,’’ cannot claim compensation for valuable im- 
provements erected by him on the land, when the claim of exemption 
is enforced against him in equity at the suit of the widow and minor 
children of the deceased defendant. Andrews v. Walton, 400. 

When purchaser is chargeable with notice of outstanding vendor’s lien. — 
When an administrator purchases lands at a sale made by himself, 
under an order of the probate court, for division, and reports the 
sale to the court, by which it is confirmed, but the purchase-money 
is not paid, and no conveyance is executed or ordered to be made, 
—a subsequent purchaser from him, or from his administrator, is 
chargeable with notice of the outstanding vendor’s lien. Knight v. 
Blanton’s Heirs, 3338. 

5. Who is purchaser for valuable consideration without notice. — A cred- 
itor, who takes a mortgage as security for a preéxisting debt, cannot 
claim protection against an outstanding vendor’s lien, as a purchaser 
for valuable consideration without notice, although he extended his 
debt, and discontinued a pending suit. Pepper & Co. v. George, 
190. 

Same. — When a mortgage is taken as a security for the payment of 
an antecedent debt due from the mortgagor to the mortgagee, the 
latter does not occupy the position of a bond fide purchaser without 
notice, but is affected with all the equities binding on the mortgagor 
himself. Stafford v. Stearns, 434. 

Abatement of purchase-money, on account of deficiency in quantity of 
land. — An abatement of the purchase-money, on account of a ma- 
terial deficiency in the quantity of the land, was refused to the pur- 
chaser in this case, where the deficiency was discovered eight years 
after the sale, on a survey made with a view to a resale, because no 
suflicient reason was shown why it could not have been discovered 
at an earlier day ; and also because, on a settlement by compromise 
between the parties, when the new note and mortgage now sought 
to be foreclosed were given, the vendor abated the entire interest on 
the debt, which was about equal to the injury to the purchaser from 
the alleged deficiency. Murrell v. Smith, 301. 

Mortgage of personal property by purchaser in possession under executory 
contract. — In trover by a mortgagee, against the mortgagor’s vendor, 
for the conversion of a horse, the defendant may show that, by the 
terms of the contract of sale, the title was to remain in himself 
until the purchase-money was paid, whether the mortgagee had notice 
of such contract or not. L/olman v. Lock’s Adm’r, 287. 

9. Removal of incumbrances by purchaser ; compensation. — A purchaser 
of real estate, holding his vendor’s warranty against incumbrances, 
has the legal right to remove them, and is entitled to a deduction 
from the unpaid purchase-money of whatever sum he has reasonably 
expended for that purpose ; but, when he seeks such deduction, or 
compensation for the removal of an incumbrance, he must show that 
it was an actual, subsisting incumbrance, capable of enforcement, or 
that his vendor is estopped from denying its validity. Hardigree v. 
Mitchum, 151. 

10, Estoppel against vendor, in matter of incumbrance, removed by purchaser. 
When a vendor has received from jis vendor indemnity against a 
supposed incumbrance, and retains it, and promises his vendee to 
remove the incumbrance, but fails to do so, he is estopped from deny- 
ing its validity, as against his vendee, who has removed it. 10. 
151. 
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When equity will rescind contract at suit of purchaser.— A court of 
equity will rescind a contract for the sale of land, at the suit of a 
purchaser who contracted for a good title, and who has abandoned 
the possession on discovering that his vendor had no title, although 
the proof shows only a mistake on the part of the vendor in his 
assertions of title, without fraudulent misrepresentations ; and al- 
though the purchaser might have a remedy by action at law for a 
deceit, or on his covenants of warranty. Baptiste v. Peters, 158. 

When laches not attributable to purchaser. — Generally, when the proof 
as to the condition of the title is sufficient to acquit the vendor of 
intentional misrepresentations, it will also be sufficient to acquit the 
purchaser of laches in examining the title. Jb. 158. 


13. Measure of relief to purchaser. — When a contract is rescinded at the 


14, 


15. 


16. 


suit of the purchaser, he is entitled to recover the purchase-money 
which he has paid, with the value of improvements erected by him 
in good faith, taxes paid, and interest on these several sums. Jb, 
158. 


Rescission of contract on ground of fraud and undue influence. — A 


court of equity will not allow a party to retain the advantage of an 
unconscionable bargain, which he has gained by fraud, or by an 
abuse of his personal influence over a relative; but will rescind the 
contract, on the timely application of the party injured, on proof of 
his embarrassed condition at the time, the inadequacy of the consid- 
eration paid, the personal relations existing between the parties, and 
slight evidence or suspicion of fraud. White v. Smith, 405. 


Specific performance ; when matter of right. — The specific performance 


in equity of a contract in writing for the sale of real estate, if the 
contract is certain, fair in all its parts, founded on an adequate con- 
sideration, and capable of execution, is as much a matter of right, as 
damages for its breach in a court of law. Bogan v. Daughdrill, 312. 


Same ; variance and uncertainty, in pleadings and proof, as to vendor’s 


interest in land. — In decreeing the specific performance of a contract 
for the sale of lands, the court can only compel the vendor to convey 
his title and interest in the land, whatever that may be; conse- 
quently, vagueness and uncertainty in the pleadings and proof, or a 
variance between them, as to whether the vendor covenanted to con- 
vey the entire interest in the lands, or only his undivided interest, is 
no obstacle to a specific performance to the extent of his interest. 
Ib. 312. 


17. Specific performance as to part only of land claimed. — Under a bill 


for the specific performance of a contract for the sale of four hun- 
dred acres of land, the complainant may have a specific perform- 
ance as to eighty acres only. The discrepancy, in such cases, is not 
a matter by which the defendant can be injured, and he cannot com- 
plain of it. /b. 312. 


18. Measure of damages for breach of contract to deliver specific articles at 


particular time and place. — For the breach of a contract to deliver 
specific articles at a time and place stipulated. the measure of dam- 
ages is the value of the articles at that particular time and place; 
and this rule, which is equally applicable at law and in equity, is not 
affected by the subsequent ability of the party in default to make 
delivery, in whole or in part, and his refusal to do so, although the 
other party was willing to accept it. Bozeman v. Rose’s Executors, 
321. 


VERDICT. 


1. Whether general or special.—In an action on a promissory note given 





for the purchase-money of slaves, issue being joined on the pleas of 
payment, failure of consideration, and breach of warranty of sound- 
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VERDICT — Continued. 
ness, a verdict in these words: ‘That they find for the defendant; 
and that $1,300 was duly paid on the debt sued for; and that the 
girl Julia, which formed a part of the consideration, was unsound 
and valueless at the day of the sale and date of the note sued on; 
and that she was valued in the sale, and sold, at $1,100; and that 
the woman Mary, mentioned in the bill of sale, and warranted to be 
sound, was sold to the purchaser at and for the price of $1,125; and 
that she was unsound at the date of the note sued on, and the date 
of plaintiff’s warranty of soundness, and that said unsoundness 
amounted to one half cf her estimated value,’’ —is not a special 
verdict, but is equivalent to a general verdict for the defendant. 
Trimble v. Isbell, 356. 

2. Under indictment for murder. — A verdict in these words : ‘* We, the 
jury, find the defendant guilty of murder in the second degree, and 
recommend his sentence to the penitentiary for twenty years,” is 
sufficiently formal and definite to sustain a judgment and sentence of 
imprisonment in the penitentiary for twenty years. Lewis v. The 
State, 1. 


- 


WILLS. 





1. What law governs succession and testamentary disposition of property. — 
At common law, the succession to the personal property of an intes- 
tate, or the validity of a testamentary disposition of it, was governed 
by the law of the owner’s domicile at the time of his death; while 
that of real property was governed by the law of the place where it 
was situated. Brock’s Adm’r v. Frank, 85. 

2. Probate of will ; conclusiveness of. — The probate of a will, whether of 
real or personal property, or of both, if decreed by a court of compe- 
tent jurisdiction, is a judgment in rem, and, in the absence of stat- 
utory provisions, is conclusive on all the world, as to the capacity of 
the testator, and the due execution and validity of the will. Jb. 85. 

8. Probate of foreign will. — Under the statute of this State (Rev. Code, 
§ 1949), if the testator was not domiciled here at the time of his 
death, and his will has been probated in another state or country, it 
may be admitted to probate here, on a production of a copy of the 
will and its probate, duly certified as required by the statute; but 
this statute, construed in connection with the former statute which 
it superseded, and with the general law which would prevail in the 
absence of all statutory provisions, does not authorize a contestation 
of the validity of such will, when offered for probate here. Ib. 85. 

4. Executor’s powers before probate. — The rule of the common law, which 
allowed an executor, before probate of the will, to do nearly all the 
acts which he could rightfully do after probate, except the institu- 
tion and prosecution of suits, is inconsistent with our statutory pro- 
visions, and does not prevail here. /6. 85, 

5. General grant of administration after probate of foreign will. — A will 
having been admitted to probate in common form in South Carolina, 
where the testator was domiciled at the time of his death, and after- 
wards probated in solemn form, on an issue devisavit vel non between 
the executor and heirs; a general grant of letters of administration 
in Alabama, by the probate court of a county in which a certified 
copy of the will and its probate in common form had been filed and 
recorded, made after the probate in solemn form in South Carolina, 
but before its admission to record here, is not void, but is to be 
treated as a grant of administration with the will annexed. Jb. 85. 

6. Propounding will for probate ; practice. — An application for the pro- 
bate of a will may be made verbally, or in writing; and though the 
better practice is to require it to be in writing, yet this is matter of 
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WILLS — Continued. 
discretion with the court to which the application is made; nor can 
this court revise the action of the probate court in striking from 
the files a demurrer to a written application. Small v. McCalley, 
527. 

7. Execution and attestation of will ; what law governs. — To make a will 
operative to pass real estate, it must be executed and attested ac- 
cording to the laws of the place in which the lands are situated. A 
will, executed in Georgia, in 1840, and there probated, will not con- 
vey lands in Alabama, unless it is shown that the attesting witnesses 
subscribed their names in the presence of the testator, as required by 
the Alabama statute then in force. Doe, ex dem. Pope v. Pickett, 584. 

8. Record and probate of foreign will. — A will, executed in Georgia, in 
1840, and there probated, but not in such manner as to make it ef- 
fectual to pass real estate situated in Alabama, if subsequently ad- 
mitted to record here, without further proof, has no effect as a 
recorded conveyance; but, on presentation of a copy of the will and 
its probate, duly certified, to the proper court here, the deficiencies 
of the Georgia probate may be supplied by proof taken before that 
court, and the will then becomes effectual to pass the lands. Jb. 584. 


WITNESS. 

1. Competency of wife as witness for hushand.—In detinue against the 
husband, for a watch and chain, which his wife received from the 
plaintiff in pawn or pledge, as a security for money loaned by her to 
him, the defendant’s wife is a competent witness for him, to prove 
what contract she made with the plaintiff, and that she acted as her 
husband’s agent in making it. Sumner v. Cooke, 521. 

2. Testimony of parties as witnesses. — When the plaintiff and defendant 
are examined as witnesses in a civil cause (Rev. Code, § 2704), and 
contradict each other on a material point, the testimony of one is not 
set off against that of the other; but the testimony of both must be 
considered by the jury, and subjected to the same tests as that of 
other witnesses. Wise v. Falkner, 359. 

3. Impeaching party as witness. — When a party takes the deposition of 
his adversary as a witness, and reads it in evidence on the trial, he 
thereby makes him his witness, and cannot afterwards impeach his 
general character for truth and veracity ; but he may, nevertheless, 
adduce other evidence of the facts to which such witness has testi- 
fied, although it may contradict his testimony. Warren, Burch § 
Co. v. Gabriel & Co. 235. 

4. Competency of parties as witnesses, in actions by or against surviving 
partners. — In an action by or against surviving partners, a party may 
testify as to conversations or transactions with the deceased partner: 
such a case does not come within the exception to the statute (Rev. 
Code, § 2704) as to suits ‘‘ by or against executors or administra- 
tors.” Bradley, Wilson & Co. v. Patton, Donegan & Co. 108. 

5. Experts. — When a witness is offered as an expert, the question of his 
competency is addressed to the court; and if it appears, on his pre- 
liminary examination, that he has actual knowledge of the sik of 
goods involved in the issue, and experience in the particular trade or 
business to which they belong, he should be allowed to state his 
opinion as to the value of the goods. Gulf City Insurance Co. v. 
Stephens, 121. 

6. To what witness may testify. — A party, testifying for himself, cannot 
be permitted to state the intention with which he entered into a con- 
tract. Ozford Iron Co. v. Spradley, 171. 

7. Examination of witness.— A party may ask his own witness, whether 
he has not, on a former occasion, made statements inconsistent with 
his testimony on the trial. Hemingway v. Garth, 530. 
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8. Examination of witness as to character. — A witness in a criminal case, 
having testified that he is acquainted with the prisoner’s general 
character, may be asked, ‘* What is it? ’’ and it is error to refuse to 
allow the question, because the prisoner declines to modify it at the 
suggestion of the court, so as to ‘‘ ask whether it is good or bad.’’ 
Drake v. The State, 30. 

9. Recalling witness. — Ordinarily, it is discretionary with the court to 
permit a witness to be recalled after his examination has been con- 
cluded, and the exercise of this discretion is not revisable ; but, where 
the cross-examination of a witness has been only temporarily sus- 
pended, with the knowledge and implied assent of the court and the 
prosecuting officer, for the purpose of preparing questions by which 
to lay a predicate for impeaching him, it is error for the court to re- 
fuse to permit him to be recalled and the cross-examination contin- 
ued. Hall v. The State, 9. 

10. Sustaining credibility of witness. — The credibility of a witness cannot 
be supported by evidence showing that he was advised by a third 
person, not in the defendant’s presence, not to attend court unless 
he told the truth. Jb. 9. 

11. Fees of witnesses as costs. —The fees of witnesses who attend in obedi- 
ence to a subpeena, although they may not be examined, are properly 
taxed in the bill of costs, and must be paid by the unsuccessful party, 
unless it is shown that they were summoned unnecessarily or oppres- 
sively by the opposite party. Coker v. Patty’s Heirs, 511. 





